107TH CONGRESS REPORT
9d Session HOUSE OF REPRESENTATIVES 107-746

MAGNUSON-STEVENS ACT AMENDMENTS OF 2002

OCTOBER 11, 2002.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. HANSEN, from the Committee on Resources,
submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 4749]

The Committee on Resources, to whom was referred the bill
(H.R. 4749) to reauthorize the Magnuson-Stevens Fishery Con-
servation and Management Act, and for other purposes, having
considered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS; AMENDMENT REFERENCES.

(a) SHORT TITLE.—This Act may be cited as the “Magnuson-Stevens Act Amend-
ments of 2002”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents; amendment references.
Sec. 2. Technical corrections to definitions.

Sec. 3. Report on over capitalization.

Sec. 4. Buyout provisions.

Sec. 5. Data collection.

Sec. 6. Ecosystem-based management.

Sec. 7. Observers.

Sec. 8. Overfishing.

Sec. 9. Bycatch and seabird interactions.

Sec. 10. Fish habitat research and protection.

Sec. 11. Demonstration program for oyster sanctuaries and reserves.
Sec. 12. Individual quota limited access programs.

Sec. 13. Cooperative education and research.

Sec. 14. Report on highly migratory species.

Sec. 15. Prohibited acts.

Sec. 16. Membership of fishery management councils.

Sec. 17. Miscellaneous amendments to purposes and policy.

Sec. 18. Foreign fishing.

Sec. 19. Driftnets.

Sec. 20. Sources for data in fisheries research.

Sec. 21. Miscellaneous fishery protections in fishery management plans.
Sec. 22. Cooperative marine education and research program.

Sec. 23. Assessment of cumulative impacts of conservation and management measures for a fishery.
Sec. 24. Regional stock assessments.
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Sec. 25. National Academy of Sciences guidance and standards regarding best scientific information available.
Sec. 26. National Academy of Sciences definition of maximum sustainable yield.

Sec. 27. Administration of Pacific Insular Area fishery agreements.

Sec. 28. Highly migratory species bycatch mortality reduction research program.

Sec. 29. Authorization of appropriations.

(c) AMENDMENT OF MAGNUSON-STEVENS FISHERY CONSERVATION AND MANAGE-
MENT AcT.—Except as otherwise expressly provided, whenever in this Act an
amendment or repeal is expressed in terms of an amendment to, or repeal of, a sec-
tion or other provision, the reference shall be considered to be made to a section
or other provision of the Magnuson-Stevens Fishery Conservation and Management
Act (16 U.S.C. 1801 et seq.).

SEC. 2. TECHNICAL CORRECTIONS TO DEFINITIONS.

(a) EXECUTION OF PRIOR AMENDMENTS.—

(1) CONTINENTAL SHELF FISHERY RESOURCES.—Section 102(2) of the Sustain-
able Fisheries Act (Public Law 104-297; 110 Stat. 3561) is amended—

(A) by striking “COELENTERATA” and inserting “COELENTERATA”;
(B) by striking “CNIDARIA” and inserting “CNIDARIA”; and
(C) by striking “CRUSTACEA” and inserting “CRUSTACEA”.

(2) UNITED STATES HARVESTED FISH.—Section 102(11) of the Sustainable Fish-
eries Act (Public Law 104-297; 110 Stat. 3563) is amended by striking “(42)”
and inserting “(43)”.

(3) EFFeECTIVE DATE.—This subsection shall take effect on the effective date
of section 102 of Public Law 104-297.

(b) CORRECTIONS RELATING TO SPECIAL AREAS.—Section 3 (16 U.S.C. 1802) is
amended—

(1) by striking paragraphs (35) and (36);

(2) by redesignating paragraphs (37) through the last paragraph (relating to
the definition of “waters of a foreign nation”) in order as paragraphs (35)
through (44);

(3) by inserting “(a) GENERAL DEFINITIONS.—” before “As used in this Act”;
and

(4) by adding at the end the following:

“(b) TERMS RELATING TO AGREEMENT WITH THE FORMER SOVIET UNION.—As used
in this Act the term ‘special areas’ means the areas referred to as eastern special
areas in Article 3(1) of the Agreement between the United States of America and
the Union of Soviet Socialist Republics on the Maritime Boundary, signed June 1,
1990. In particular, the term refers to those areas east of the maritime boundary,
as defined in that Agreement, that lie within 200 nautical miles of the baselines
from which the breadth of the territorial sea of Russia is measured but beyond 200
nautical miles of the baselines from which the breadth of the territorial sea of the
United States is measured.”.

SEC. 3. REPORT ON OVER CAPITALIZATION.

(a) IN GENERAL.—The Secretary shall, within 12 months after the date of the en-
actment of this Act, submit to the Congress a report—

(1) identifying and describing the 20 fisheries in United States waters with
the most severe examples of excess harvesting capacity in the fisheries, based
on value of each fishery and the amount of excess harvesting capacity as deter-
mined by the Secretary;

(2) recommending measures for reducing such excess harvesting capacity, in-
cluding the retirement of any latent fishing permits that could contribute to fur-
ther excess harvesting capacity in those fisheries; and

(3) potential sources of funding for such measures.

(b) Basis FOR RECOMMENDATIONS.—The Secretary shall base the recommenda-
tions made with respect to a fishery on—

(1) the most cost effective means of achieving voluntary reduction in capacity
for the fishery using the potential for industry financing; and

(2) including measures to prevent the capacity that is being removed from the
fishery from moving to other fisheries in the United States, in the waters of a
foreign nation, or in the high seas.

SEC. 4. BUYOUT PROVISIONS.

(a) DISCRETION OF SECRETARY T0 CONDUCT FISHING CAPACITY REDUCTION PRrO-
GRAM.—Section 312(b) (16 U.S.C. 1861a(b)) is amended—

(1) in paragraph (1) by striking “, at the request of the appropriate Council
for fisheries under the authority of such Council, or the Governor of a State for
fisheries under State authority,”;

(2) in paragraph (1), by inserting “that is managed under a limited access sys-
tem authorized by section 303(b)(6),” after “in a fishery”; and
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(3) by redesignating paragraph (4) as paragraph (5), and by inserting after
paragraph (3) the following:

“(4) The Council, or the Governor of a State, having authority over a fishery may
request the Secretary to conduct a fishing capacity reduction program in the fishery
under this subsection.”.

(b) REQUIREMENT TO SURRENDER ALL PERMITS.—Section 312(b)(2) (16 U.S.C.
1861a(b)(2)) is amended to read as follows:

“(2)(A) The objective of the program shall be to obtain the maximum sustained
reduction in fishing capacity at the least cost and in a minimum period of time.

“(B) To achieve that objective, the Secretary is authorized to pay an amount to
the owner of a fishing vessel, if—

“(i) such vessel is scrapped, or through the Secretary of the department in
which the Coast Guard is operating, subjected to title restrictions that perma-
nently prohibit and effectively prevent its use in fishing;

“(i1) all permits authorizing the participation of the vessel in any fishery
under the jurisdiction of the United States are surrendered for permanent rev-
ocation; and

“(iii) the owner of the vessel and such permits relinquishes any claim associ-
ated with the vessel and such permits that could qualify such owner for any
present or future limited access system permit in the fishery for which the pro-
gram is established.”.

(c) ENSURING VESSELS Do Nor ENTER FOREIGN OR HIGH SEAS FISHERIES.—Sec-
icion 312(b) (16 U.S.C. 1861a(b)) is further amended by adding at the end the fol-
owing:

“(6) The Secretary may not make a payment under paragraph (2) with respect to
a vessel that will not be scrapped, unless the Secretary certifies that the vessel will
not be used for any fishing, including fishing in the waters of a foreign nation and
fishing on the high seas.”.

SEC. 5. DATA COLLECTION.

(a) COLLECTION OF RECREATIONAL CATCH DATA.—Section 402 (16 U.S.C. 1881a)
is amended by adding at the end the following:

“(f) COLLECTION OF RECREATIONAL CATCH DATA.—(1) The Secretary shall develop
and implement a program for the sharing of recreational catch data for all federally
managed fisheries through the use of information gathered from State-licensed rec-
reational fishermen.

“(2) The Secretary shall conduct the program in consultation with the principle
State officials having marine fishery management responsibility and expertise.

“(8) The Secretary shall report to the Congress within three years after the effec-
tive date of this subsection, on—

“(A) the progress made in developing such a program; and

“(B) whether the program has resulted in significantly better data collection
for the recreational fishing sector.”.

(b) REPORT.—Not later than 6 months after the date of the enactment of this Act,
iche Secretary of Commerce shall submit to the Congress a report describing the fol-
owing:

(1) Economic data from United States processors that is necessary to conduct
fishing community and economic analysis determinations required under chap-
ter 6 of title 5, United States Code, popularly known as the Regulatory Flexi-
bility Act.

(2) The reasons why such information is not available through other sources
such as tax returns, the Bureau of Labor Statistics, and State labor depart-
ments.

(3) The steps the Secretary would take under section 402 of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1881a) to ensure
the confidentiality of such information (especially proprietary information), if
the information were obtained by the Secretary.

SEC. 6. ECOSYSTEM-BASED MANAGEMENT.

(a) Poricy.—Section 2(c) (16 U.S.C. 1851(c)) by striking “and” after the semicolon
at the end of paragraph (6), by striking the period at the end of paragraph (7) and
inserting “; and”, and by adding at the end the following:

“(8) to support and encourage efforts to understand the interactions of species
in the marine environment and the development of ecosystem-based approaches
to fisheries conservation and management that will lead to better stewardship
and sustainability of the Nation’s coastal fishery resources and fishing commu-
nities.”.

(b) AUTHORIZATION OF RESEARCH.—Section 404(c) (16 U.S.C. 1881c(c)) is amended
by adding at the end the following:
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“(5) The interaction of species in the marine environment, and the develop-
ment of ecosystem-based approaches to fishery conservation and management
that will lead to better stewardship and sustainability of coastal fishery re-
sources.”.

(c) DEFINITIONS AND CRITERIA FOR MANAGEMENT PLANS.—

(1) IN GENERAL.—The Secretary shall, in conjunction with the Councils—

(A) create a definition for “ecosystem” and for “marine ecosystem”; and

(B) establish criteria for the development of ecosystem-based manage-
ment plans by each regional fishery management council based on the rec-
ommendations of the Ecosystems Principles Advisory Panel.

(2) REPORT.—The Secretary shall report to the Congress within 2 years after
the date of the enactment of this Act on the criteria, including an identification
and description of those criteria for which sufficient data is not available.

(d) IDENTIFICATION OF MARINE ECOSYSTEMS; RESEARCH PLAN.—

(1) IN GENERAL.—Within one year after the date of the submission of the re-
port under subsection (c)(2) to the Congress, the Secretary, in conjunction with
t}ﬁe 11regional science centers and the regional fishery management councils,
shall—

(A) identify specific marine ecosystems within each region; and
(B) also develop and begin to implement regional research plans to meet
the information deficit identified in the report.

(2) RESEARCH PLANS.—The research plans shall suggest reasonable timelines
and cost estimates for the collection of the required information.

(3) REPORTS.—The Secretary shall report to the Congress annually on the
progress of the regional research plans.

(e) ECOSYSTEM-BASED FISHERY MANAGEMENT PLAN PILOT PROGRAM.—

(1) IN GENERAL.—Upon the completion of development of regional research
plans under subsection (d)(1), the Secretary of Commerce shall establish and
begin implementing a pilot program for the management of one fishery on the
east coast of the United States and one fishery on the west coast of the United
States under an ecosystem-based fishery management plan under the Magnu-
son-Stevens Fishery Conservation and Management Act.

(2) CONSULTATION.—The Secretary shall develop and implement ecosystem-
based fishery management plans under this subsection in consultation with the
appropriate Regional Fishery Management Councils.

(f) DISCRETIONARY PROVISION IN FISHERY MANAGEMENT PLANS.—Section
303(b)(12) (16 U.S.C. 1853(b)(12)) is amended by inserting before the period the fol-
lowing: “or for the health or stability of the marine ecosystem”.

SEC. 7. OBSERVERS.

(a) IN GENERAL.—Not later than one year after the date of the enactment of this
Act, the Secretary shall report to the Congress on the needs for a national observer
program.

(b) RECOMMENDATIONS.—The report shall make recommendations on observation
options, including electronic data collection technologies and on-board observers.

(¢) OTHER CONTENTS.—The Secretary, in the report, shall include the following:

(1) A determination of whether the data collection needs are for management
or enforcement purposes.

(2) A statement of the level of observer coverage necessary in various types
of fisheries to provide statistically reliable information.

(3) Cost estimates for various levels of observer coverage.

(4) Options for the funding of observer coverage.

(5) The types of vessels and fisheries for which observer coverage cannot be
required due to safety concerns.

(6) Recommendations for the use of the data gathered by the observing sys-
tems.

(7) Recommendations for the confidentiality of proprietary information col-
lected through the program.

SEC. 8. OVERFISHING.

(a) CLARIFICATION OF DEFINITION.—Section 3 (16 U.S.C. 1802) is further amended
by amending paragraph (29) of subsection (a) to read as follows:

“(29)(A) The term ‘overfished’ means, with respect to a stock of fish, that the
stock is of a size that is below the natural range of fluctuation associated with
the production of maximum sustainable yield.

“(B) The term ‘overfishing’ means a rate or level of fishing mortality that jeop-
ardizes the capacity of a fishery to produce the maximum sustainable yield on
a continuing basis.”.

(b) DISTINGUISHING IN REPORTS.—Section 304(e)(1) (16 U.S.C. 1854(e)(1)) is
amended by adding at the end the following: “The report shall distinguish between
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fisheries that are overfished (or approaching that condition) as a result of fishing
and fisheries that are overfished (or approaching that condition) as a result of fac-
tors other than fishing. The report shall state, for each fishery identified as over-
fished or approaching that condition, whether the fishery is the target of directed
fishing.”.

(c) NATIONAL ACADEMY OF SCIENCES DEFINITION OF OVERFISHED.—

(1) IN GENERAL.—The Secretary of Commerce shall enter into an arrangement
with the National Academy of Sciences under which the Academy shall develop
a definition of “overfished” for purposes of the Magnuson-Stevens Fishery Con-
servation and Management Act (16 U.S.C. 1801 et seq.). The Academy shall
consider the definition of the term in that Act (as amended by this Act) and
the National Marine Fisheries Service operational definition of the term. The
Academy shall also consider environmental variability and other factors that
contribute to low abundance of fish stocks.

(2) PUBLICATION AND OPPORTUNITY FOR COMMENT.—The Secretary shall pub-
lish the results of the activities of the Academy under paragraph (1) and pro-
vide an opportunity for the submission of comments regarding the definition de-
veloped under paragraph (1).

SEC. 9. BYCATCH AND SEABIRD INTERACTIONS.

(a) BYCATCH REPORTING.—

(1) REPEAL OF STANDARDIZED BYCATCH REPORTING METHODOLOGY REQUIRE-
MENT.—Section 303(a)(11) (16 U.S.C. 1853(a)(11)) is amended in the matter pre-
ceding subparagraph (A) by striking “establish” and all that follows through
“fishery, and”.

(2) DEVELOPMENT OF BYCATCH REPORTING METHODOLOGIES.—Section 304 (16
U.S.C. 1854) is amended by adding at the end the following:

“(i) DEVELOPMENT OF BYCATCH REPORTING METHODOLOGIES.—The Secretary
shall, in cooperation with the Councils, develop bycatch reporting methodologies to
assess the amount and type of bycatch occurring in United States fisheries.”.

(3) REPORT.—The Secretary of Commerce shall report to the Congress within
one year after the date of the enactment of this Act on progress the Secretary
has made in developing bycatch reporting methodologies pursuant to the
amendment made by paragraph (2).

(b) CHARITABLE DONATION OF ByCATCH.—Section 303(b) (16 U.S.C. 1853(b)) is
amended by striking “and” after the semicolon at the end of paragraph (11), by
striking the period at the end of paragraph (12) and inserting a semicolon, and by
adding at the end the following:

“(13) allow the retention and donation for charitable purposes of all dead by-
catch that cannot otherwise be avoided under terms that ensure, through the
use of onboard fishery observers or other equally effective means, that such re-
tention and donation do not allow the evasion of vessel trip limits, total allow-
able catch levels, or other conservation and management measures;”.

(¢) BycarcH REDUCTION GEAR DEVELOPMENT.—

(1) INn GENERAL.—Title IV (1 U.S.C. 1881 et seq.) is amended by adding at the
end the following:

“SEC. 408. GEAR DEVELOPMENT.

“(a) IDENTIFICATION OF FISHERIES WITH SIGNIFICANT BYCATCH AND SEABIRD
INTERACTION PROBLEMS.—(1) The Secretary, in conjunction with the Councils, shall
identify and publish in the Federal Register a list of fisheries with significant by-
catch problems or seabird interaction problems, as determined under criteria devel-
oped by the Secretary.

“(2) The list shall contain, for each fishery identified, information on—

“(A) the number of participants in the fishery;

“(B) the types of gears used in the fishery;

“(C) the bycatch species and species of seabirds that interact with fishing
gear;

“(D) the amount of bycatch, and the percentage of total catch that is bycatch;
and

“(E) any other relevant information.

“(3) The Secretary shall solicit comments on each list published under this sub-
section.

“(b) IDENTIFICATION OF FISHERIES WITH MOST URGENT PROBLEMS.—The Secretary
shall—

“(1) identify those fisheries included in a list under paragraph (1) that have
the most urgent bycatch problems or seabird interaction problems, based on
comments received regarding the list; and
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“(2) work in conjunction with the Councils and fishing industry participants
to develop new fishing gear, or modifications to existing fishing gear, that will
help minimize bycatch and seabird interactions to the extent practicable.

“(c) GRANT AUTHORITY.—The Secretary shall, subject to the availability of appro-
priations, make grants for the development of fishing gear and modifications to ex-
isting fishing gear that will help—

“(1) minimize bycatch and seabird interactions; and

“(2) minimize adverse fishing gear impacts on habitat areas of particular con-
cern.

“(d) REPORT.—The Secretary shall report to the Congress annually on—

“(1) the amount expended to implement this section in the preceding year;

“(2) developments in gear technology achieved under this section;

“(3) the reductions in bycatch associated with implementation of this section;
and

“(4) any other relevant information.

“(e) AUTHORIZATION OF APPROPRIATIONS.—To carry out this section there is au-
thorized to be appropriated to the Secretary $10,000,000 for each of fiscal years
2003 through 2007.”.

(2) CLERICAL AMENDMENT.—The table of contents in the first section is
amended by adding at the end of the items relating to title IV the following:

“Sec. 408. Gear development.”.
(d) REPORT.—The Secretary of Commerce shall report to the Congress within one
year after the date of the enactment of this Act on—
(1) the extent of the problem of seabird interaction with fisheries of the
United States;
(2) efforts by the fishing industry and Regional Fishery Management Councils
to address that problem; and
(3) the extent of the problem of seabird interaction with fisheries other than
the fisheries of the United States.
(e) INTERNATIONAL ACTION.—The Secretary of Commerce shall take appropriate
action at appropriate international fisheries management bodies to reduce seabird
interactions in fisheries.

SEC. 10. FISH HABITAT RESEARCH AND PROTECTION.

(a) PRIORITY RESEARCH.—Section 404 (16 U.S.C. 1881c) is amended by adding at
the end the following:

“(e) PRIORITY FOR RESEARCH REGARDING OVERFISHED FISHERIES.—In carrying out
or funding fisheries research under this and other laws regarding essential fish
habitat, the Secretary shall give priority to research to identify such habitat for fish-
eries that are overfished or approaching an overfished condition.”.

(b) REQUIRED PROVISION IN FISHERY MANAGEMENT PLANS.—Section 303(a)(7) (16
U.S.C. 1853(a)(7)) is amended to read as follows:

“(7)(A) describe and identify essential fish habitat for the fishery based on the
guidelines established by the Secretary under section 305(b)(1)(A);

“(B) minimize to the extent practicable adverse effects on such habitat caused
by fishing for those fisheries identified by the Council as having available infor-
mation on the growth, reproduction, or survival rates within habitats or produc-
tion rates by habitat, or for those fisheries that the Council determines the spe-
cific fishing activity effects on the essential fish habitat jeopardize the ability
of the fishery to produce maximum sustained yield on a continuing basis;

“(C) minimize to the extent practicable adverse effects on habitat areas of par-
ticular concern caused by fishing; and

“(D) identify other actions to encourage the conservation and enhancement of
such habitat;”.

(c) DISCRETIONARY PROVISION IN FISHERY MANAGEMENT PLANS.—Section 303(b)
(16 U.S.C. 1853(b)) is further amended by adding after paragraph (13) the following:

“(14) minimize to the extent practicable adverse effects caused by fishing, on
essential fish habitat described and identified under section 303(a)(7)(A);”.

(d) HABITAT AREA OF PARTICULAR CONCERN DEFINED.—Section 3 (16 U.S.C. 1802)
is further amended in subsection (a) by redesignating paragraphs (19) through (44)
in order as paragraphs (20) through (45), and by inserting after paragraph (18) the
following:

“(19) The term ‘habitat area of particular concern’ means a discrete habitat
area that is essential fish habitat and that—

“(A) provides important ecological functions;
“(B) is sensitive to human-induced environmental degradation; or
“(C) is a rare habitat type.”.
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SEC. 11. DEMONSTRATION PROGRAM FOR OYSTER SANCTUARIES AND RESERVES.

(a) IN GENERAL.—The Secretary of Commerce, through the National Oceanic and
Atmospheric Administration Chesapeake Bay Office, shall develop a program for the
design, construction, and placement of oyster sanctuaries or reserves consistent with
the agreement known as the Chesapeake 2000 Agreement. The program shall be de-
veloped in conjunction with the Corps of Engineers, the Coast Guard, the Environ-
mental Protection Agency, the United States Fish and Wildlife Service, the State
of Maryland, the Commonwealth of Virginia, the Oyster Recovery Partnership, the
Chesapeake Bay Foundation, the Oyster Heritage Foundation, local commercial and
recreational fishing organizations, the Port of Baltimore, the Port of Hampton
Roads, the University of Maryland, the Virginia Institute of Marine Sciences, and
other users of the waters of the Chesapeake Bay, as appropriate.

(b) STRUCTURES.—The program shall include the design, construction, placement,
and restoration of structures, including reefs and bars, to act as beds for oyster pro-
duction. The structures should be designed to maximize the production of oysters
while minimizing conflicts with existing uses such as fishing or navigation. The
structures shall be placed in areas in which they will not be hazards to navigation.
The Secretary shall work with interested parties to ensure that all sites are ade-
quately marked on navigation charts as appropriate.

(c) RESEARCH PLAN.—The Secretary shall develop a research plan, consistent with
efforts to implement the Chesapeake 2000 Agreement, for the placement of struc-
tures under the program, including measurable goals and a monitoring program to
determine the effectiveness of the structures in recovering native oyster populations.

(d) F1sHING REGULATIONS.—The Secretary shall recommend State regulations re-
stricting fishing in the waters surrounding structures placed under this section as
necessary to ensure the reproduction of oysters on the structures. The restrictions
may be seasonal in nature, and shall not apply in any area that is located more
than 100 meters from such a structure.

(e) RESTORATION OF NATIVE OYSTERS.—The program shall use only native oyster
species.

(f) REPORT.—The Secretary of Commerce shall submit to the Congress annual re-
ports on the program under this section.

(g) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—To carry out this section there is authorized to be appro-
priated to the Secretary $5,000,000 for each of fiscal years 2004 through 2009.

(2) LimITATION.—Not more than 5 percent of amounts appropriated under this
section may be available for administrative expenses.

SEC. 12. INDIVIDUAL QUOTA LIMITED ACCESS PROGRAMS.

(a) AUTHORITY TO ESTABLISH INDIVIDUAL QUOTA SYSTEMS.—Section 303(b)(6) (16
U.S.C. 1853(b)(6)) is amended to read as follows:

“(6) establish a limited access system for the fishery in order to achieve opti-

mum yields, if—
“(A) in developing such system, the Councils and the Secretary take into
account—
“(i) the need to promote conservation,
“(i1) present participation in the fishery,
“(iii) historical fishing practices in, and dependence on, the fishery,
“(iv) the economics of the fishery,
“(v) the capability of fishing vessels used in the fishery to engage in
other fisheries,
“(vi) the cultural and social framework relevant to the fishery and
fishing communities, and
“(vi1) any other relevant considerations; and
“(B) in the case of such a system that provides for the allocation and
issuance of individual quotas (as that term is defined in subsection (d)), the
system complies with subsection (d).”.
(b) REQUIREMENTS.—Section 303(d) (16 U.S.C. 1853(d)) is amended—

(1) by redesignating paragraphs (2), (3), (4), and (5) in order as paragraphs
(10), (11), (12), and (13), and by moving such paragraphs 2 ems to the left;

(2) in paragraph (11)(B), as so redesignated, by inserting “, including as a re-
sult of a violation of this Act or any regulation prescribed under this Act” before
the semicolon;

(3) by adding at the end the following:

“(14) As used in this subsection:

“(A) The term ‘individual quota system’ means a system that limits access to
a fishery in order to achieve optimum yields, through the allocation and
issuance of individual quotas.
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“(B) The term ‘individual quota’ means a grant of permission to harvest a
quantity of fish in a fishery or process such fish which are under the jurisdic-
tion of the North Pacific Management Council, during each fishing season for
which the permission is granted, equal to a stated percentage of the total allow-
able catch for the fishery.”; and

(4) by striking so much as precedes paragraph (10), as so redesignated, and
inserting the following:

“(d) SPECIAL PROVISIONS FOR INDIVIDUAL QUOTA SYSTEMS.—(1) A fishery manage-
ment plan for a fishery that is managed under a limited access system authorized
by subsection (b)(6) may establish an individual quota system for the fishery in ac-
cordance with this subsection.

;(2}2 A fishery management plan that establishes an individual quota system for
a fishery—

“(A) shall provide for administration of the system by the Secretary in accord-
ance with the terms of the plan;

“(B) shall include provisions that establish procedures and requirements for
each Council having authority over the fishery, for—

“(i) reviewing and revising the terms of the plan that establish the sys-
tem; and

“(11) renewing, reallocating, and reissuing individual quotas if determined
appropriate by each Council;

“(C) shall include provisions to—

“{i) provide for fair and equitable allocation of individual quotas under
the system, and minimize negative social and economic impacts of the sys-
tem on fishing communities;

“(ii1) ensure adequate enforcement of the system, including the use of ob-
servers where appropriate; and

“(iii) provide for monitoring the temporary or permanent transfer of indi-
vidual quotas under the system;

“(D) shall include provisions that prevent any person from acquiring an exces-
sive share of individual quotas issued for a fishery; and

“(E) shall include measurable conservation goals.

“(8) An individual quota issued under an individual quota system established by
a fishery management plan may be received, held, or transferred in accordance with
regulations prescribed by the Secretary under this Act.

“(4)(A) Except as otherwise provided in this paragraph, any fishery management
plan that establishes an individual quota system for a fishery may authorize indi-
vidual quotas to be held by or issued under the system to fishing vessel owners,
fishermen, crew members, fishing communities, other persons as specified by the
Council and United States fish processors under the jurisdiction of the North Pacific
Fishery Management Council.

“(B) An individual who is not a citizen of the United States may not hold an indi-
vidual quota issued under a fishery management plan.

“(C) A Federal agency or official may not hold, administer, or reallocate an indi-
vidual quota issued under a fishery management plan, other than the Secretary and
the (Slouncil having authority over the fishery for which the individual quota is
issued.

“MD)1) A fishing community may not hold individual quotas under an individual
quota system established under this subsection for a fishery that authorize harvest
of more than the lesser of—

“(I) 1 percent of the total authorized harvest in the fishery; or

“(II) a percentage of such total authorized harvest established by the Council
having jurisdiction over the fishery.

“(i1) This subparagraph does not apply to a community that is eligible to partici-
pate in the western Alaska community development program or the western Pacific
community development program, under section 305(i).

“(5) Any fishery management plan that establishes an individual quota system for
a fishery may include provisions that—

“(A) allocate individual quotas under the system among categories of vessels;
and

“(B) provide a portion of the annual harvest in the fishery for entry-level fish-
ermen, small vessel owners, or crew members who do not hold or qualify for
individual quotas.

“(6) An individual quota system established for a fishery may be limited or termi-
nated at any time by the Secretary or through a fishery management plan or
amendment developed by the Council having authority over the fishery for which
it is established, if necessary for the conservation and management of the fishery.

“(7T)YA) A fishery management plan that establishes an individual quota system
for a fishery—
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“(1) must include measurable conservation goals; and

“(i1) to monitor achievement of such goals, may require greater observer cov-
erage or electronic data collection technology on any vessel fishing under an in-
dividual quota issued under the system.

“(B) Not later than 5 years after the date of the establishment of an individual
quota system for a fishery under this section by a Council or the Secretary, and
every 5 years thereafter, the Council or Secretary, respectively, shall review the ef-
fectiveness of the system in achieving the conservation goals required under this
paragraph.

“(8)(A) The Secretary or a Council—

“(1) may not develop a proposal to establish an individual quota system for
a fishery, unless development of the proposal has been approved by a ref-
erendum conducted in accordance with this paragraph; and

“(il) may not issue a proposed fishery management plan or amendment to
such a plan to establish such a system unless the proposed plan or amendment,
respectively, has been approved by a referendum conducted in accordance with
this paragraph.

“(B) The Secretary, at the request of a Council, shall conduct the referenda re-
quired by subparagraph (A). Each referendum with respect to a fishery shall be de-
cided by a 60-percent majority of the votes cast by persons who are determined by
the Council, based on guidelines developed by the Secretary, to be eligible to vote
in the referendum.

“(C) The Secretary shall develop guidelines to determine procedures and voting
eligibility requirements for referenda and to conduct such referenda in a fair and
equitable manner.

“(9) Any individual quota system established under section 303(b)(6) after the date
of enactment of the Magnuson-Stevens Act Amendments of 2002, and any individual
quota issued under such a system, shall not apply after the end of the 10-year pe-
riod beginning on the date the system is established, or after the end of any 10-
year period thereafter, unless the Council has reviewed and taken affirmative action
to continue the system before the end of each such 10-year period.”.

(c) FEES.—Section 304(d) is amended—

(1) in paragraph (2)(A) by striking “any” and all that follows through “(ii)”
and inserting “any”; and

(2) by adding at the end the following:

“(3)(A) Notwithstanding paragraph (1), the Secretary shall collect from a person
that holds or transfers an individual quota issued under a limited access system es-
tablished under section 303(b)(6) fees established by the Secretary in accordance
with this section and section 9701(b) of title 31, United States Code.

“(B) The fees required to be established and collected by the Secretary under this
paragraph are the following:

“(1) With respect to any initial allocation under a limited access system estab-
lished after the date of the enactment of the Magnuson-Stevens Act Amend-
ments of 2002, an initial allocation fee in an amount, determined by the Sec-
retary, equal to 1 percent of the ex-vessel value of fish authorized in one year
under an individual quota, that shall be collected from the person to whom the
individual quota is first issued.

“(i1) An annual fee in an amount, determined by the Secretary, not to exceed
3 percent of the ex-vessel value of fish authorized each year under an individual
quota share, that shall be collected from the holder of the individual quota
share.

“(iii) A transfer fee in an amount, determined by the Secretary, equal to 1
percent of the ex-vessel value of fish authorized each year under an individual
quota share, that shall be collected from a person who permanently transfers
the individual quota share to another person.

“(C) In determining the amount of a fee under this paragraph, the Secretary shall
ensure that the amount is commensurate with the cost of managing the fishery with
respect to which the fee is collected, including reasonable costs for salaries, data
analysis, and other costs directly related to fishery management and enforcement.

“(D) The Secretary, in consultation with the Councils, shall promulgate regula-
tions prescribing the method of determining under this paragraph the ex-vessel
value of fish authorized under an individual quota share, the amount of fees, and
the method of collecting fees.

“(E) Fees collected under this paragraph from holders of individual quotas in a
fishery shall be an offsetting collection and shall be available to the Secretary only
for the purposes of administering and implementing this Act with respect to that
fishery.”.
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(d) APPROVAL OF FISHERY MANAGEMENT PLANS ESTABLISHING INDIVIDUAL QUOTA
SYSTEMS.—Section 304 (16 U.S.C. 1854) is further amended by adding at the end
the following:

“(j) AcCTION ON LIMITED ACCESS SYSTEMS.—(1) In addition to the other require-
ments of this Act, after the date of the enactment of the Magnuson-Stevens Act
Amendments of 2002 the Secretary may not approve a fishery management plan
that establishes a limited access system that provides for the allocation of individual
quotas (in this subsection referred to as an ‘individual quota system’) unless the
plan complies with section 303(d).

“(2) The Secretary shall issue regulations that establish requirements for estab-
lishing an individual quota system. The regulations shall—

“(A) specify factors that shall be considered by a Council in determining
whether a fishery should be managed under an individual quota system,;

“(B) ensure that any individual quota system is consistent with the require-
ments of sections 303(a) and 303(d), and require the collection of fees in accord-
ance with subsection (d)(3) of this section;

“(C) provide for appropriate penalties for violations of individual quotas sys-
tems, including the suspension or revocation of individual quotas for such viola-
tions;

“(D) include recommendations for potential management options related to in-
dividual quotas, including the authorization of individual quotas that may not
be transferred by the holder, and the use of leases or auctions by the Federal
Government in the establishment or allocation of individual quotas; and

“(E) establish a central lien registry system for the identification, perfection,
and determination of lien priorities, and nonjudicial foreclosure of encum-
brances, on individual quotas.”.

(e) RESTRICTION ON NEW INDIVIDUAL QUOTA SYSTEMS PENDING REGULATIONS.—

(1) RESTRICTION.—The Secretary of Commerce may not approve any covered
quota system plan, and no covered quota system plan shall take effect, under
title IIT of the Magnuson-Stevens Fishery Conservation and Management Act,
before the effective date of regulations issued by the Secretary under section
304(j) of that Act, as added by subsection (d) of this section.

(2) COVERED QUOTA SYSTEM PLAN DEFINED.—In this subsection, the term “cov-
ered quota system plan” means a fishery management plan or amendment to
a fishery management plan, that—

(A) proposes establishment of an individual quota system (as that term
is used in section 303(d) of the Magnuson-Stevens Fishery Conservation
and Management Act, as amended by this section); and

(B) is not approved by the Secretary before May 1, 2002.

(f) EX1STING QUOTA PLANS.—Nothing in this Act or the amendments made by this
Act shall be construed to require a reallocation of individual fishing quotas under
any individual fishing quota program approved by the Secretary of Commerce before
May 1, 2002.

SEC. 13. COOPERATIVE EDUCATION AND RESEARCH.

(a) DISCRETIONARY PROVISIONS IN FISHERY MANAGEMENT PLANS.—Section 303(b)

(16 U.S.C. 1853(b)) is further amended by adding after paragraph (14) the following:

“(15) include provisions to create a cooperative research component including

the use of commercial or charter vessels for the gathering of data on stock abun-

dance, composition, distribution, or other relevant information important for the
implementation of the plan; and”.

(b) BLACK SEA Bass.—Section 404 (16 U.S.C. 1881c¢) is further amended by adding
at the end the following:

“(f) BLACK SEA BAass COOPERATIVE RESEARCH PROGRAM.—The Secretary, through
the New England Fisheries Science Center, shall develop and implement a coopera-
tive stock assessment program, using vessels from the commercial black sea bass
fishing industry if appropriate and available. This cooperative program shall include
research on the range of the stock, a determination as to whether there is more
than one stock, and a black sea bass genetic study to determine whether there is
more than one stock of such species requiring different management regimes.”.

SEC. 14. REPORT ON HIGHLY MIGRATORY SPECIES.

(a) ANNUAL REPORT.—Section 102 (16 U.S.C. 1812) is amended—

(1) by inserting “(a) IN GENERAL.—” before “The United States”; and
(2) by adding at the end the following:

“(b) ANNUAL REPORT.—The Secretary shall, within one year after the date of the

enactment of this subsection and annually thereafter, report to the Congress on—
“(1) any nation that is fishing for Atlantic highly migratory species and is not
in compliance with the fishery conservation and management provisions or any
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rebuilding recommendations or provisions enacted by the international body
charged with developing such measures; and
“(2) any recommendations for addressing those nations identified under para-
graph (1) and actions the United States might take to ensure such compliance
by such nations.”.
(b) NATIONAL ACADEMY OF SCIENCES REVIEW.—
(1) IN GENERAL.—The Secretary of Commerce shall enter into an arrangement
with the National Academy of Sciences under which the Academy shall—
(A) review the adequacy of existing measures (including closures) to pro-
tect Atlantic white marlin; and
(B) make recommendations to the Congress and the Secretary, regarding
future conservation measures for Atlantic white marlin, if warranted.
(2) FISHING IN MID-ATLANTIC BIGHT.—The review shall examine, in particular,
the effects of fishing in the Mid-Atlantic Bight.
(3) REPORT.—The Academy shall report to the Congress and the Secretary re-
garding the review and recommendations under this subsection within 2 years
after the date of the enactment of this Act.

SEC. 15. PROHIBITED ACTS.

Section 307 (16 U.S.C. 1857) is amended by striking “and” after the semicolon at
the end of paragraph (4), by striking the period at the end of paragraph (5) and in-
serting “; and”, and by adding at the end the following:

“(6) to sell or purchase any fish caught in recreational fishing.”.

SEC. 16. MEMBERSHIP OF FISHERY MANAGEMENT COUNCILS.

(a) NEw ENGLAND COUNCIL.—Section 302(a)(1)(A) (16 U.S.C. 1852(a)(1)(A)) is
amended by—
(1) inserting “New York,” after “Massachusetts,”; and
(2) striking “18” and inserting “19”.
(b) ADDITIONAL MEMBER OF EACH COUNCIL.—Section 302 (16 U.S.C. 1852) is fur-
ther amended as follows:
(1) In the last sentence of subsection (a)(1)(A)—
(A) by striking “19” and inserting “20”;
(B) by striking “12” and inserting “13”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(2) In the last sentence of subsection (a)(1)(B)—
(A) by striking “21” and inserting “22”;
(B) by striking “13” and inserting “14”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(3) In the last sentence of subsection (a)(1)(C)—
(A) by striking “13” and inserting “14”;
(B) by striking “8” and inserting “9”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(4) In the last sentence of subsection (a)(1)(D)—
(A) by striking “7” and inserting “8”;
(B) by striking “4” and inserting “5”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(5) In the last sentence of subsection (a)(1)(E)—
(A) by striking “17” and inserting “18”;
(B) by striking “11” and inserting “12”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(6) In the last sentence of subsection (a)(1)(F)—
(A) by striking “14” and inserting “15”;
(B) by striking “8” and inserting “9”;
(C) by inserting “by the Secretary” after “including one appointed”; and
(D) by inserting before the period the following: “and one appointed by
the Secretary in accordance with subsection (b)(6)”.
(7) In the last sentence of subsection (a)(1)(H)—
(A) by striking “13” and inserting “14”;
(B) by striking “8” and inserting “9”; and
(C) by inserting before the period the following: “and including one ap-
pointed by the Secretary in accordance with subsection (b)(6)”.
(8) In subsection (b)—
(A) by redesignating paragraph (6) as paragraph (7);
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(B) in paragraph (7), as so redesignated, by striking “paragraphs (2) or
(5)” and inserting “paragraph (2), (5), or (6)”; and
(C) by inserting after paragraph (5) the following:
“(6) The member of each Council who is required to be appointed in accordance
with this paragraph—

“(A) shall not be an individual who is directly employed by, or receives a ma-
jority of his or her livelihood from, the commercial, charter, or recreational fish-
ing community; and

“(11) (s};all be appointed without regard to subparagraphs (B) and (C) of para-
graph (2).”.

SEC. 17. MISCELLANEOUS AMENDMENTS TO PURPOSES AND POLICY.

Section 2 (16 U.S.C. 1801) is amended—
(1) in subsection (b)(6) by inserting “ecologically sound” after “to encourage
the”; and
(2) in subsection (c)(6) by inserting “, restore,” after “to foster”.

SEC. 18. FOREIGN FISHING.

Section 201(e)(1)(E) (16 U.S.C. 1821(e)(1)(E)) is amended—
(1) in clause (iii) by inserting “and compliance with and enforcement of inter-
national fishing agreements and treaties” after “fishing regulations”; and
(2) in clause (vii) by inserting “, conservation,” after “fishery research”.

SEC. 19. DRIFTNETS.

Section 206(c)(1) (16 U.S.C. 1826(c)(1)) is amended by inserting before the semi-
colon at the end the following: “and comply with any further action or resolution
adopted by the United Nations on large-scale driftnet fishing to which the United
States is a signatory”.

SEC. 20. SOURCES FOR DATA IN FISHERIES RESEARCH.

Section 404(a) (16 U.S.C. 1881c(a)) is amended by adding at the end the following:
“The program shall acquire such knowledge and data using both fishery-dependent
and fishery-independent data sources.”.

SEC. 21. MISCELLANEOUS FISHERY PROTECTIONS IN FISHERY MANAGEMENT PLANS.

Section 303(b) (16 U.S.C. 1853(b)) is further amended by adding after paragraph
(15) the following:

“(16) designate closed areas, seasonal closures, time/area closures, gear re-
strictions, or other methods for limiting impacts on habitat, limiting bycatch im-
pacts of gear, or limiting fishing impact on spawning congregations in specific
geographic areas.”.

SEC. 22. COOPERATIVE MARINE EDUCATION AND RESEARCH PROGRAM.

(a) PROGRAM.—The Secretary of Commerce may enter into cooperative agreements
with universities and institutions of higher learning in order to conduct research in
areas that support conservation and management of living marine resources.

(b) INCLUDED RESEARCH.—Research conducted under the program may include bi-
ological research concerning—

(1) the abundance and life history parameters of stocks of fish;
(2) the interdependence of fisheries or stocks of fish and other ecosystem com-
ponents; and
(3) the linkages between fish habitat and fish production and abundance.
SEC. 23. ASSESSMENT OF CUMULATIVE IMPACTS OF CONSERVATION AND MANAGEMENT
MEASURES FOR A FISHERY.

Section 303(a)(9)(A) (16 U.S.C. 1853(a)(9)(A)) is amended by inserting before the
semicolon the following: “, as well as the cumulative impacts on such participants
and communities of conservation and management measures for that fishery under
other fishery management plans and regulations”.

SEC. 24. REGIONAL STOCK ASSESSMENTS.

(a) IN GENERAL.—Title IV (16 U.S.C. 1881 et seq.) is further amended by adding
at the end the following:

“SEC. 409. REGIONAL STOCK ASSESSMENTS.

“(a) IN GENERAL.—The Secretary shall conduct periodic regional assessments of
stocks of fish.
“(b) INDEPENDENT REVIEW.—The Secretary shall ensure that each periodic assess-
ment under this section is independently reviewed in a manner that—
“(1) will not delay the process of providing to Regional Fishery Management
Councils current assessments for use in managing fisheries; and
“(2) is as transparent as possible, so that the regulated community can pro-
vide input during the review process.”.
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(b) CLERICAL AMENDMENT.—The table of contents in the first section is further
amended by adding at the end of the items relating to title IV the following:

“Sec. 409. Regional stock assessments.”.

SEC. 25. NATIONAL ACADEMY OF SCIENCES GUIDANCE AND STANDARDS REGARDING BEST
SCIENTIFIC INFORMATION AVAILABLE.

(a) IN GENERAL.—The Secretary of Commerce shall enter into an arrangement
with the National Academy of Sciences under which the Academy shall by not later
than 1 year after the date of the enactment of this Act, develop guidance and stand-
ards for determining what should be considered the best scientific information avail-
able for purposes of sections 2(c)(3) and 301(a)(2) of the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1801(c)(3), 1851(a)(2)).

(b) FAcTORS CONSIDERED.—Guidance and standards developed under subsection
(a) shall take into consideration—

(1) the need for relevance and timeliness of information; and
(2) how to treat the use of gray literature and anecdotal information.

(c) PUBLICATION AND OPPORTUNITY FOR COMMENT.—The Secretary shall publish
the results of the activities of the Academy under subsection (a) and provide an op-
portunity for the submission of comments regarding the definition developed under
subsection (a)(1).

SEC. 26. NATIONAL ACADEMY OF SCIENCES DEFINITION OF MAXIMUM SUSTAINABLE YIELD.

(a) IN GENERAL.—The Secretary of Commerce shall enter into an arrangement
with the National Academy of Sciences under which the Academy shall—

(1) develop a definition of the term “maximum sustainable yield” for purposes
of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.
1801 et seq.), that considers environmental variability; and

(2) examine the use of alternatives for calculating sustainable harvest levels
in cases in which maximum sustainable yield cannot be calculated or is not ap-
propriate.

(b) PUBLICATION AND OPPORTUNITY FOR COMMENT.—The Secretary shall publish
the results of the activities of the Academy under subsection (a) and provide an op-
portunity for the submission of comments regarding the definition developed under
subsection (a)(1).

SEC. 27. ADMINISTRATION OF PACIFIC INSULAR AREA FISHERY AGREEMENTS.

Section 204(e)(6) (16 U.S.C. 1824(e)(6)) is amended in the matter preceding sub-
paragraph (A) by striking “into” and all that follows through “to the” the first place
it appears and inserting “into the”.

SEC. 28. HIGHLY MIGRATORY SPECIES BYCATCH MORTALITY REDUCTION RESEARCH PRO-

(a) ESTABLISHMENT OF A PROGRAM.—(1) There is established within the National
Marine Fisheries Service a pelagic longline highly migratory species bycatch and
mortality reduction research program. The Program shall be developed by a design
team established by the Secretary of Commerce. The Program design shall be sub-
mitted to the Secretary no later than 120 days after the first meeting of the design
team and shall include a statistically significant recommendation for the level of ob-
server coverage on pelagic longline fishing vessels that is necessary to monitor the
fishery effectively and participate in the research program. The design team shall
be available as a resource to the Secretary throughout the research and the develop-
ment of the recommendations.

(2) The program shall identify and test a variety of pelagic longline fishing gear
configurations and uses and determine which of those configurations and uses are
the most effective in reducing highly migratory species mortality. The program shall
place an emphasis on determining the gear configurations and uses that are the
most effective in reducing blue and white marlin mortality in the exclusive economic
zone of the United States in the Atlantic Ocean. The program shall also include a
provision for observers to be placed on pelagic longline fishing vessels for the pur-
poses of monitoring the fishery and participating in the research program.

(3) The highly migratory species program shall conduct research to determine the
impact of existing time and area closures designed to reduce the bycatch of longline
vessels. The program shall focus on whether existing closures should be modified
to decrease bycatch by longline vessels and shall determine what adjustments to the
existing boundaries and temporal constraints should be made as a result of any re-
search. Any vessel participating in the program shall be provided an observer by
the National Marine Fisheries Service. The full cost of the observer and any inci-
dental costs to the vessel as a result of being included in the research program shall
be paid for by the National Marine Fisheries Service. The National Marine Fisheries
Service may authorize, without notice and comment, scientific research permits au-
thorizing a vessel to enter and fish in any closed area in the Atlantic Ocean so long
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as there is 100 percent observer coverage and the activities of the vessel are in fur-
therance of the research program. Access to any closed area may be granted only
after consideration of the scientific need for access.

(b) DESIGN TEAM.—(1) Knowledgeable members of the pelagic longline fishing sec-
tor, the recreational billfish and tuna sector, and the conservation community, along
with scientists associated with each such entity, shall be appointed by the Secretary
to the program design team. Each of the sectors shall to the extent practicable be
fairly represented on the design team. The design team shall not exceed nine mem-
bers only one of which may be an employee of the Federal Government. The design
team shall select a chairman and establish its own rules of operation. Each member
of the design team who is not employed by the Federal Government shall be com-
pensated in the manner provided for members of a Fishery Management Council
under section 302(d) of the Magnuson-Stevens Fishery Conservation and Manage-
ment Act (16 U.S.C. 1852(d)).

(2) The design team shall not be considered to be an advisory committee for the
purposes of the Federal Advisory Committee Act (5 U.S.C. App.), but shall hold its
deliberations in meetings for which prior noticed is published in the Federal Reg-
ister and that are open to the public.

(¢) MID-ATLANTIC CONSERVATION ZONE FOR HIGHLY MIGRATORY SPECIES.—Section
304(g) (16 U.S.C. 1854(g)) is amended by adding at the end the following:

“(3) MID-ATLANTIC CONSERVATION ZONE FOR HIGHLY MIGRATORY SPECIES.—

“(A) No person shall engage in pelagic longline fishing—

“@d) in the lower mid-Atlantic Conservation Zone in the period begin-
ning August 15 and ending October 1 each year; or

“@i1) in the upper mid-Atlantic Conservation Zone in the period begin-
ning July 15 and ending September 1 each year.

“(B) In this paragraph the term ‘lower mid-Atlantic Conservation Zone’
means the area that is enclosed by a series of geodesics connecting in suc-
cession the points at the following coordinates:

“(1) 36 degrees 30 minutes north latitude, 75 degrees 0 minutes west

longitude.

“(i1) 37 degrees 0 minutes north latitude, 75 degrees 0 minutes west
longitude.

“(iii) 38 degrees 0 minutes north latitude, 74 degrees 0 minutes west
longitude.

“(iv) 38 degrees 0 minutes north latitude, 73 degrees 0 minutes west
longitude.

“(v) 37 degrees 0 minutes north latitude, 74 degrees 0 minutes west
longitude.

“(vi) 36 degrees 30 minutes north latitude, 75 degrees 0 minutes west
longitude.

“(C) In this paragraph the term ‘upper mid-Atlantic Conservation Zone’
means the area that is enclosed by a series of geodesics connecting in suc-
cession the points at the following coordinates:

“(i) 38 degrees 0 minutes north latitude, 74 degrees 0 minutes west
longitude.

“(ii1) 40 degrees 0 minutes north latitude, 72 degrees 0 minutes west
longitude.

“(ii) 39 degrees 0 minutes north latitude, 72 degrees 0 minutes west
longitude.

“(iv) 38 degrees 0 minutes north latitude, 73 degrees 0 minutes west
longitude.

“(v) 38 degrees 0 minutes north latitude, 74 degrees 0 minutes west
longitude.

“(D) This paragraph shall not apply after the end of the 4-year period be-
ginning on the date of the enactment of this paragraph.”.

(d) REPORT TO CONGRESS.—The Secretary of Commerce shall submit to the Com-
mittee on Resources of the House of Representatives and the Committee on Com-
merce, Science, and Transportation of the Senate—

(1) an interim report of the findings of the research conducted under this sec-
tion within two years after the date of enactment of this Act; and

(2) a final report with the necessary regulatory documents to initiate imple-
mentation of any adjustments to time and area closures, gear configurations, or
fishing techniques warranted as a result of the research.

(e) AUTHORIZATION OF APPROPRIATIONS.—For research under this section there is
authorized to be appropriated to the Secretary of Commerce $5,000,000 for fiscal
years 2003 through 2007.
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SEC. 29. AUTHORIZATION OF APPROPRIATIONS.
Section 4 (16 U.S.C. 1893) is amended to read as follows:
“SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated to the Secretary for the purposes of car-
rying out the provisions of this Act, not to exceed the following:
“(1) $200,500,000 for fiscal year 2003;
“(2) $214,000,000 for fiscal year 2004;
“(3) $222,000,000 for fiscal year 2005;
“(4) $230,000,000 for fiscal year 2006; and
“(5) $238,000,000 for fiscal year 2007.”.

PURPOSE OF THE BILL

The purpose of H.R. 4749 is to reauthorize the Magnuson-Ste-
vens Fishery Conservation and Management Act, and for other
purposes.

BACKGROUND AND NEED FOR LEGISLATION

The Magnuson-Stevens Fishery Conservation and Management
Act (Magnuson-Stevens Act), passed in 1976, is the primary law
dealing with fisheries resources and fishing activities in federal wa-
ters (those waters extending from the edge of State waters to the
200-mile limit). It was passed largely in an effort to eliminate for-
eign fishing in U.S. waters which, at its height, accounted for al-
most 70 percent of the fish harvested in U.S. waters.

The original goals of the Magnuson-Stevens Act were the con-
servation and management of the U.S. fishery resources, the devel-
opment of U.S. domestic fisheries, and the phasing-out of foreign
fishing activities within the 200-mile fisheries conservation zone
adjacent to the U.S. coastline. This area became known as the Ex-
clusive Economic Zone (EEZ) following a 1983 proclamation by
President Reagan.

The Magnuson-Stevens Act has achieved the goals of eliminating
foreign fishing in the EEZ and developing domestic fisheries. The
percentage of fish harvested by foreign nations has declined from
71 percent of the total domestic catch in 1977 to near zero percent
since 1992.

The Magnuson-Stevens Act created eight Regional Fishery Man-
agement Councils charged with implementing these goals in coordi-
nation with the National Marine Fisheries Service (NMFS), located
within the Department of Commerce. Councils are made up of
State marine fishery management agency representatives and
other knowledgeable individuals who are selected by the Secretary
from a list of individuals submitted by the Governors of the States
represented on the Council. In addition to managing the fisheries
resources for conservation purposes, Councils are responsible for al-
locating resources among various and often competing users. The
process of managing fisheries is accomplished through the prepara-
tion of FMPs for each fishery. To date, the Regional Councils have
prepared and implemented 35 FMPs, some now with numerous
amendments.

The Magnuson-Stevens Act includes a list of ten National Stand-
ards for fishery conservation and management that guide the
Councils’ work when developing fishery management plans (FMPs)
and amendments. Included in this list is the principle of optimum
yield (which includes ecological, social, and economic factors) which
requires the Councils to achieve a balance among users and be-
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tween science and economics. In attempting to achieve this bal-
ance, the Councils are often criticized by those who believe that
particular uses or factors are not properly addressed.

Following the development of an FMP, a Council forwards the
plan and proposed regulations to the Department of Commerce.
The Department must approve the plan or send it back to the
Council for further consideration. If the plan is approved, NMFS
must then issue regulations to implement the plan. Many criticize
that this process is too lengthy and inefficient since the Depart-
ment does not begin to review an FMP until the plan has been
completed and submitted by a Council. Some argue that the De-
partment often fails to meet statutorily-mandated deadlines in ap-
proving the plan.

On October 18, 1995, the House of Representatives passed H.R.
39, the reauthorization of the Magnuson Act with a number of spe-
cific provisions meant to address specific problems or perceived
problems with fisheries management or Council procedures. The
Senate passed S. 39, the Sustainable Fisheries Act (SFA), on Sep-
tember 19, 1996, with many provisions similar to the House-passed
bill. Despite differences between the two versions and because of
the few remaining days of legislative session remaining in the
104th Congress, the House passed S. 39 on September 27, 1996,
without amendment and forwarded it to the President for his sig-
nature.

The main provisions of the SFA included efforts: to reduce by-
catch and the mortality of bycatch that could not be avoided; to
prevent overfishing and address overfished fisheries; to describe,
identify, and protect essential habitat for fish in the fishery for
spawning, breeding, feeding or growth to maturity; to study the use
and effects of Individual Fishing Quotas (IFQs); to prohibit the im-
plementation of any new IFQ plans; to clarify the Community De-
velopment Quota program; to modify Council procedures; to estab-
lish a fishing capacity reduction program; to create a Pacific Insu-
lar Area Fishing Agreement procedure; and to reauthorize the
Magnuson-Stevens Act through Fiscal Year 1999.

The Sustainable Fisheries Act (Public Law 104-297) was signed
into law by President Clinton on October 11, 1996. In addition,
Public Law 104-208 changed the name of the Magnuson Fishery
Conservation and Management Act to the Magnuson-Stevens Fish-
ery Conservation and Management Act.

The Subcommittee on Fisheries Conservation, Wildlife and
Oceans held six oversight and one legislative hearing on the reau-
thorization of the Magnuson-Stevens Act during the 107th Con-
gress, in addition to the two oversight hearings that were held in
the 106th Congress. The hearings during the 107th Congress in-
volved more than 50 different witnesses.

One of the issues that was raised during the hearings and con-
cerns the Committee is the number of lawsuits facing NMFS, the
primary federal fisheries conservation and management authority
for fisheries found in the EEZ. While a number of different statutes
have been used to initiate lawsuits against the agency, the result
of this substantial increase in lawsuits since the enactment of the
SFA has forced the agency to spend time and personnel to defend
its actions. NMFS estimates that it is currently spending as much
as one tenth of its manpower and funding to address lawsuits. Be-
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fore the enactment of the SFA, the number of lawsuits facing the
Secretary of Commerce over fisheries conservation and manage-
ment issues was 16. The Secretary is currently facing 104 with pe-
titions pending which could lead to a number of additional, new
lawsuits. It is clear that if fisheries conservation and management
measures are to be effective, NMFS cannot continue to spend more
than 10 percent of its funding and staff time on litigation.

Litigation was not a major concern of the agency before the SFA,;
however, it has become a factor in fisheries management since the
enactment of the SFA. This concern has been heightened because
the SFA added a number of new mandates for NMFS. In fact, the
SFA: amended or added 15 definitions; added three new National
Standards and amended one existing Standard; added eight new
provisions for the Councils to comply with in developing any new
FMP and required that all existing plans be amended to comply
with these new required provisions; included five new discretionary
provisions for Councils to consider when developing FMPs; and re-
quired 13 new reports.

The Councils and NMFS have moved forward in meeting these
new requirements. While amending FMPs to comply with the new
SFA requirements has added to the burden facing the agency, the
Councils and the Secretary of Commerce have been able to create
nine new FMPs for species that had not been previously covered by
an FMP. These efforts to move forward to establish conservation
and management measures for additional fisheries, in addition to
making necessary changes to existing FMPs, should be com-
mended. In addition to these new requirements, many of the Coun-
cils and the regional NMFS offices have begun to update outdated
environmental impact statements required under the National En-
vironmental Policy Act.

While the Councils and the Secretary have moved forward in a
number of conservation and management areas, both before and
after the enactment of the SFA, these successes have not always
been recognized. The Committee notes that Councils should be
credited with measures taken prior to enactment of the SFA in re-
ducing bycatch, protecting habitat, and preventing or reducing
overfishing. The Committee notes that in some cases the Councils
have not been successful in quantifying or publicizing these meas-
ures and that each Council should quantify and report on measures
taken both prior to and subsequent to the enactment of the SFA.
In a recent court decision, the judge noted that one Council had not
taken action to reduce bycatch following the enactment of the SFA.
In some cases Councils have already taken action to minimize by-
catch to the extent practicable, as required by the law, but in some
such cases, the Councils have not sufficiently articulated these suc-
cesses. The Committee believes that the Councils should make an
effort to better communicate its activities and successes to the gen-
eral public as well as its constituent groups.

The strides that the Councils have made since enactment of the
SFA are commendable and should be recognized. Rather than bur-
den them with new, unreasonable mandates, steps should be taken
to move incrementally forward to better meet the existing require-
ments of the Magnuson-Stevens Act.

In particular, the SFA included a mandate that FMPs contain
criteria for determining if the fishery covered by the FMP is over-
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fished, that the Secretary identify any stock of fish that is over-
fished or approaching a condition of being overfished, and that all
FMPs contain measures to rebuild overfished stocks in addition to
preventing overfishing. Prior to the SFA, there was no prior identi-
fication of stocks that were in danger of overfishing. Little effort
was made to try to identify stocks that might be in danger so that
action could be taken before a crisis occurred.

According to the 2001 report to Congress on the Status of Stocks,
stock levels for many marine fish managed by the U.S. are healthy
and others are steadily rebuilding. According to the report, a num-
ber of examples show the progress made for fisheries in the U.S.
For example: the number of stocks with sustainable harvest rates
rose by 45 percent between 1999 and 2001 (from 159 to 230). The
number of stocks with sustainable stocks sizes increased by a third.
The number of stocks being over-harvested has been reduced by 15
percent (from 77 stocks to 65). The number of stocks deemed as
overfished declined by 12 percent in 2001. Last year, two species—
Georges Bank and Mid-Atlantic sea scallops—were fully rebuilt due
in part to the use of rotating closed harvesting areas. Eleven more
were taken off the overfished species list (down from 92 stocks to
81). One of these species—summer flounder—is doing so well that
regulations were relaxed last year, allowing fishermen to harvest
36 percent more while the stock continues to rebuild. The total
stock size of summer flounder almost doubled to 80 million pounds
between 1992 and 1999. There are currently 74 rebuilding plans in
place: 67 for stocks that are currently overfished and seven for
stocks that have been rebuilt far enough to be no longer considered
overfished but that are not yet rebuilt to a biomass level necessary
to produce the Maximum Sustainable Yield (MSY). Of the 81 spe-
cies that are still classified as overfished, 67 are steadily growing
under rebuilding programs, nine have plans under development,
two do not have any plans submitted or under development, one
has no plan but none is required because there is no fishing al-
lowed (Atlantic salmon), one has been disapproved, and one is
under development by the Atlantic States Marine Fisheries Com-
mission (Atlantic Sturgeon).

The report notes that of the more than 900 stocks of fish re-
viewed in the report, the status of more than 600 stocks was un-
known; however, the 1999 report notes that the status of 674
stocks was unknown. While this shows improvement, more infor-
mation on the status of federally-managed stocks is needed.

While the Committee recognizes these successes, fisheries man-
agement in the United States is not perfect and there are a num-
ber of areas that need to be addressed in legislation to move the
Councils and the Secretary closer to sustainable, scientifically-
based fisheries management.

COMMITTEE ACTION

H.R. 4749 was introduced on May 16, 2002, by Congressman
Wayne T. Gilchrest. The bill was referred to the Committee on Re-
sources, and within the Committee to the Subcommittee on Fish-
eries Conservation, Wildlife and Oceans. The Subcommittee held
seven hearings on the reauthorization of the Magnuson-Stevens
Fishery Conservation and Management Act, including six oversight
hearings on various aspects of the reauthorization and one legisla-
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tive hearing on a discussion draft for the authorization. The Sub-
committee heard from 59 public witnesses and a number of Mem-
bers of Congress.

Hearings were held on: implementation of the SFA and the reau-
thorization of the Magnuson-Stevens Act on April 4, 2001 (Printed
Hearing 107-15); federal capacity reduction programs, federal in-
vestments in fisheries and how these programs relate to the reau-
thorization of the Magnuson-Stevens Act on May 10, 2001 (Printed
Hearing 107-26); ecosystem-based fishery management and the re-
authorization of the Magnuson-Stevens Act on June 14, 2001
(Printed Hearing 107-38); Western Alaska Community Develop-
ment Quota Programs Implementation Improvement Act on July
19, 2001 (Printed Hearing 107-50); Cooperative Research issues as
they affect the reauthorization of the Magnuson-Stevens Act on De-
cember 6, 2001 (Printed Hearing 107-79); Individual Fishing
Quotas (IFQs) on February 13, 2002 (Printed Hearing 107-84); and
a legislative hearing on the discussion draft of H.R. 4749 on May
2, 2002 (Printed Hearing 107-111).

On May 23, 2002, the Subcommittee on Fisheries Conservation,
Wildlife and Oceans met to mark up the bill. Congressman Robert
A. Underwood (D-GU) offered and withdrew an amendment relat-
ing to essential fish habitat was withdrawn. Congressman Solomon
P. Ortiz (D-TX) offered and withdrew an amendment to add at the
end of the bill a section entitled “National Standard Regarding Cu-
mulative Impacts”. Congressman Walter B. Jones offered and with-
drew an amendment to add at the end of the bill a section entitled
“Ensuring Use of Best Scientific Information Available” and a sec-
tion entitled “Peer Review Stock Assessments”. Congressman Jim
Saxton (R—-NJ) offered and withdrew an amendment to add at the
end of the bill a section entitled “Mid-Atlantic Conservation Zone
for Highly Migratory Species”. Mr. Underwood offered and with-
drew an amendment to strike the provision in the bill to allow
Councils to report to the Secretary if they could not meet the one-
year time period for establishing a standardized reporting method-
ology to assess the amount and type of bycatch occurring in the
fishery and the requirement that the Secretary then take appro-
priate action to address the reasons stated by the Council for not
meeting the requirement. Mr. Saxton offered and withdrew an
amendment to add at the end of the bill a section entitled “Prohibi-
tion on Use of Large Rockhopper and Roller Gear on Bottom Trawl
Nets”. Mr. Saxton offered and withdrew an amendment to strike
provisions of Section 16 “Membership of Fishery Management
Councils”. Mr. Underwood offered and withdrew an amendment to
modify the definition of “overfished”. Congressman W.J. “Billy”
Tauzin offered and withdrew an amendment to: (1) modify the defi-
nitions of “overfished” and “overfishing”; and (2) to add definitions
of “carrying capacity”, “Maximum Sustainable Yield”, and “surplus
production”. No further amendments were offered and the bill was
then ordered favorably reported to the Full Committee by voice
vote.

The Full Committee on Resources met in open markup session
on Wednesday, June 26, 2002, to consider the bill. An amendment
in the nature of a substitute offered by Mr. Gilchrest included the
following provisions: the Chesapeake Bay Oyster Demonstration
Program; “fishing impact statement” for fishery management plans;
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peer review process for stock assessments; National Academy of
Sciences contract regarding “Best Scientific Information Avail-
able.”; National Academy of Sciences contract regarding “maximum
sustainable yield”; technical corrections; standardized reporting
methodology for bycatch; “seabirds”; minimizing adverse fishing
gear impacts on habitat areas of particular concern; National Acad-
emy of Sciences review regarding Atlantic white marlin; and dele-
tion of the provision which added an additional seat for the North
Pacific Council.

Congressman Nick J. Rahall II (D-WV) offered a substitute
amendment to the Gilchrest amendment in the nature of a sub-
stitute which: included seabirds in the definition of bycatch; estab-
lished a one year deadline for the establishment of a bycatch re-
porting system; required Councils to account for all sources of fish-
ing mortality; required the impacts of fishing on ecosystems; and
prohibited the introduction of any new gears in a fishery; required
the Secretary to issue regulations within two years; and required
implementation of a national observer program. The amendment
fvas not agreed to by a rollcall vote of 15 yeas to 21 noes, as fol-
owS:



Date: June 26, 2002

21

COMMITTEE ON RESOURCES

U.S. House of Representatives
107™ Congress

Convened:

10;00am
Adjourned:_ 12:20pm

Meetingon: On Agreeing to the Mr. Rahall Substitute to the Amendment in the Nature of a Substitute
offered by Mr. Gilchrest (#1A) to H.R. 4749, To reauthorize the Magnuson-Stevens Fishery

Conservation and Management Act, and_for other purposes.

O Attendance O Voice Vote Roll Call Vote Total Yeas _15  Nays_21
YEA | NAY | PRESENT YEA | NAY | PRESENT

Mr. Hansen, UT, Chairman v M. Jones, NC v
Mr. Rahall, WV v Mr. Kind, WI v
Mr. Young, AK v Mr. Thornberry, TX
Mr. Miller, CA v Mr. Inslee, WA v
Mr. Tauzin, LA Mr. Cannon, UT v
Mr. Markey, MA v Mps. Napolitano, CA v
Mr. Saxton, NJ v Mr. Peterson, PA
Mr. Kildee, MI v M. Tom Udall, NM v/
Mr. Gallegly, CA Mr. Schaffer, CO
Mr. DeFazio, OR v Myr. Mark Udall, CO v
Mr. Duncan, TN v Mr. Gibbons, NV
M. Faleomavaega, AS My. Holt, NJ v
Mr. Hefley, CO v Mr. Souder, IN v/
Myr. Abercrombie, HI v Mr. Acevedo-Vild, PR
M. Gilchrest, MD v Mr. Walden, OR v
Mr. Ortiz, TX v Ms. Solis, CA v
M. Calvert, CA v Mr. Simpson, ID
M. Pallone, NJ M. Carson, OK v
Mr. McInnis, CO v Mr. Tancredo, CO
Mr. Dooley, CA é Ms. McCollum, MN v
Mr, Pombo, CA v Mr. Hayworth, AZ v
Myr. Underwood, GU v VACANCY
Mrs. Cubin, WY Mz, Otter, ID
Mr. Smith, WA v Mr. Osborne, NE v
Mr. Radanovich, CA. Mr. Flake, AZ 4
Ms. Christensen, VI v Mr. Rehberg, MT

Total 15 | 21
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Mr. Saxton offered and withdrew an amendment (Saxton 2a) to
the Gilchrest amendment in the nature of a substitute which added
at the end of the bill a new section entitled “Highly Migratory Spe-
cies Bycatch Mortality Reduction Research Program.”

Mr. Saxton offered and withdrew an amendment (Saxton 2b) to
the Gilchrest amendment in the nature of a substitute to add at
the end of the bill a new section entitled “Highly Migratory Species
Bycatch Mortality Reduction Research Program.”

Mr. Saxton offered an amendment (Saxton 2c) to the Gilchrest
amendment in the nature of a substitute to add at the end of the
bill a new section entitled “Highly Migratory Species Bycatch Mor-
tality Reduction Research Program.” This amendment was agreed
to by a rollcall vote of 24 yeas to 6 noes, as follows:
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COMMITTEE ON RESOURCES
U.S. House of Representatives
107" Congress

Convened: _10:00am
Adjourned:_ 12:20pm

Meeting on: _On_Agreeing to the Mr. Saxton amendment to the Amendment in the Nature of a
Substitute offered by Mr. Gilchrest (#1D), to H.R. 4749, To reauthorize the Magnuson-Stevens Fishery
Conservation and Management Act, and for other purposes

O Attendance [ Voice Vote X Roll Call Vote Total Yeas _24  Nays6
YEA | Nay | PRESENT YEA | NAY | Present
Mr. Hansen, UT, Chairman v Mr. Jones, NC 4
Mr. Rahall, WV v Mr. Kind, WI
Mr. Young, AK v Mr. Thornberry, TX
Mr. Miller, CA v Mr. Inslee, WA v
Mr. Tauzin, LA Mr. Cannon, UT v
Mr. Markey, MA v Mrs. Napolitano, CA v
Mr. Saxton, NJ v M. Peterson, PA
My, Kildee, MI v Mr. Tom Udall, NM v/
Mr. Gallegly, CA v Mr. Schaffer, CO
My. DeFazio, OR Mr. Mark Udall, CO v
Mr. Duncan, TN Mr. Gibbons, NV
Mr. Faleomavaega, AS My. Holt, NJ v
Mr. Hefley, CO v Mr. Souder, IN v
Myr. Abercrombie, HI v/ M. Acevedo-Vildg, PR
M. Gilchrest, MD v Mr, Walden, OR v
M. Ortiz, TX Ms. Solis, CA v
Mr. Calvert, CA v Mr. Simpson, ID
Mpy. Pallone, NJ Mr. Carson, OK
Mr. McInnis, CO v Mr. Tancredo, CO
My. Dooley, CA v Ms. McCollum, MN
Mr. Pombo, CA v Mr. Hayworth, AZ v
Mpr. Underwood, GU 4 VACANCY
Mrs. Cubin, WY v M. Otter, ID
M. Smith, WA 'é Mr. Osborne, NE
Mr. Radanovich, CA Mr. Flake, AZ v
Ms. Christensen, VI Mr. Rehberg, MT
Total 24 6
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Congressman George Miller (D—CA) offered an amendment to the
Gilchrest amendment in the nature of a substitute to strike section
12 and insert a new section 12 entitled “Individual Quota Limited
Access Programs”. This amendment was pending before the Com-
mittee when the Committee recessed until July 10, 2002.

The Full Committee on Resources reconvened on July 10, 2002,
and continued consideration of the bill.

The Miller amendment described above was not agreed to by
voice vote.

Congressman Miller offered an amendment to the Gilchrest
amendment in the nature of a substitute to strike “or process” on
page 24. Line 19, and to strike “, and United States fish proc-
essors” or page 26, line 21. The amendment was agreed to by voice
vote.

Congressman Joel Hefley (R—CO) offered an amendment to the
Gilchrest amendment in the nature of a substitute to insert at the
end of the bill a new section entitled “Prohibition on Use of Large
Rockhopper and Roller Gear on Bottom Trawl Nets.”. The amend-
fl“nﬁnt was not agreed to by a rollcall vote of 14 yeas to 28 noes, as
ollows:
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COMMITTEE ON RESOURCES
U.S. House of Representatives
107" Congress
Date: July 10, 2002 Convened: _10:00am
Adjourned: _6:30pm

Mesting on: _On Agreeing to the Mr. Hefley amendment to the Amendment in the Nature of a
Substitute offered by Mr. Gilchrest to H.R. 4749, To reauthorize the Magnuson-Stevens Fishery

Conservation and Management Act, and for other purposes.

O Attendance O Voice Vote ® Roll Call Vote Total Yeas 14 Nays28
YEA | NAY | PRESENT YEA | NAY | PRESENT

Mr. Hansen, UT, Chairman / Mr. Jones, NC v

Mr. Rahall, WV v Myr. Kind, WI v

Mr. Young, AK v Mr. Thornberry, TX v

Mr. Miller, CA v Mr. Inslee, WA v

Mr. Tauzin, LA Mr. Cannon, UT v

Mr. Markey, MA Myrs. Napolitano, C4 v

Mr. Saxton, NJ v Mr. Peterson, PA v

Mr. Kildee, MI Mr. Tom Udall, NM v

Mr. Gallegly, CA v Mr. Schaffer, CO v

My. DeFazio, OR v Mr. Mark Udall, CO v

Mr. Duncan, TN v Mr, Gibbons, NV v

Mr. Faleomavaega, AS M. Holt, NJ v

Mr. Hefley, CO 4 Mr. Souder, IN v

Mr. Abercrombie, HI 4 Mr. Acevedo-Vild, PR v

Mr. Gilchrest, MD v Mr. Walden, OR 4

Mr. Ortiz, TX. v Ms. Solis, CA v

Mr. Calvert, CA v Mr. Simpson, ID v

My. Pallone, NJ v Mr. Carson, OK

Mr. McInnis, CO Mr. Tancredo, CO 4

Mr. Dooley, CA Ms. McCollum, MN v

Mr. Pombo, CA e Mr. Hayworth, AZ v

Myr. Underwood, GU Mr. Holden, PA v

Mrs. Cubin, WY M. Otter, ID v

Mr. Smith, WA v Mr. Osborne, NE v

Mr. Radanovich, CA v/ Mr. Flake, AZ v

Ms. Christensen, VI Mr. Rehberg, MT v

Total 14 28
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Congressman Peter A. DeFazio (D-OR) offered an amendment to
the Gilchrest amendment in the nature of a substitute to strike
section 4 and insert a provision regarding fishing capacity reduc-
tion in U.S. groundfish fisheries. The amendment was not agreed
to by voice vote.

Mr. Saxton offered an amendment to the Gilchrest amendment
in the nature of a substitute to correct the Highly Migratory Spe-
cies Bycatch Mortality Reduction Research Program provision. The
amendment was agreed to by voice vote.

Mr. Saxton offered an amendment to the Gilchrest amendment
in the nature of a substitute to replace a provision dealing with
standardized bycatch reporting methodology requirement. The
amendment was agreed to by voice vote.

Mr. Saxton offered an amendment to the Gilchrest amendment
in the nature of a substitute to insert a National Academy of
Sciences definition of “overfished”. The amendment was agreed to
by voice vote.

Congressman dJay Inslee (D-WA) offered an amendment to the
Gilchrest amendment in the nature of a substitute to insert the fol-
lowing: “and United States fish processors under the jurisdiction of
the North Pacific Fishery Management Council” after the word
“Council” and on page 24, line 20, insert “or process such fish
which are under the jurisdiction of the North Pacific Management
Council” after “fishery”. This amendment was agreed to by voice
vote.

Mr. Inslee offered and withdrew an amendment to the Gilchrest
amendment in the nature of a substitute to establish a fishery ob-
server program.

Mr. Inslee offered and withdrew an amendment to the relating
to the scientific panels which advise the regional fishery manage-
ment councils.

Congressman Greg Walden (R-OR) offered and withdrew an
amendment to the Gilchrest amendment in the nature of a sub-
stitute to strike a pilot project in one fishery on the west coast of
the United States.

The Gilchrest amendment in the nature of a substitute as
£a}rﬁlended was agreed to by a rollcall vote of 19 yeas to 15 noes, as
ollows:



27

COMMITTEE ON RESOURCES
U.S. House of Representatives
107" Congress
Date: July 10, 2002 Convened: _10:00am
Adjourned: _ 6:50pm

Meeting on: _On Agreeing to the Amendment in the Nature of a Substitute offered by Mr. Gilchrest
to H.R. 4749, To reauthorize the Magnuson-Stevens Fishery Conservation and Management Act, and
for other purposes , as amended..

O Attendance 8 Voice Vote & Roll Call Vote Total Yeas 19  Nays 15
YEA | NaY | PRrESENT YEa | Nav | Present

Mr. Hansen, UT, Chairman v Mr. Jones, NC v
Mr. Rahall, WV v Mr. Kind, WI v
Mr. Young, AK 4 Mr. Thornberry, TX
Mr. Miller, CA v Mr. Inslee, WA v
Mr. Tauzin, LA Mr. Cannon, UT v
Mr. Markey, MA v Mprs. Napolitano, CA v
Mr. Saxton, NJ v Mr. Peterson, PA
Mr. Kildee, MI v Mr. Tom Udall, NM v
Mr. Gallegly, CA v Mr. Schaffer, CO
Mr. DeFazio, OR Mr. Mark Udall, CO v
Mr. Duncan, TN Mr. Gibbons, NV
Mr. Faleomavaega, AS Mr. Holt, NJ e
Mr. Hefley, CO Mr. Souder, IN
Mr. Abercrombie, HI v Mr. Acevedo-Vild, PR
Mr. Gilchrest, MD v Mr. Walden, OR v
Mr. Ortiz, TX Ms. Solis, CA v
Mr. Calvert, CA v Mr. Simpson, ID v
Mr. Pallone, NJ v Mr. Carson, OK
Mr. McInnis, CO v Mr. Tancredo, CO v
Mr. Dooley, C4 4 Ms. McCollum, MN v
Mr. Pombo, CA v Mr. Hayworth, AZ, 4
Mr. Underwood, GU Mr. Holden, PA
Mrs. Cubin, WY v Mr. Otter, ID v
Mr. Smith, WA v Mr. Osborne, NE v
Mr. Radanovich, CA Mr. Flake, AZ
Ms. Chri Vi Mr. Rehberg, MT v

Total 19 | 15
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The bill, as amended, was then ordered favorably reported to the
House of Representatives by a rollcall vote of 23 ayes and 17 noes,
as follows:
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COMMITTEE ON RESOURCES
U.S. House of Representatives
107" Congress
Date: July 10, 2002 Convened: _10:00am
Adjourned:_6:50pm

Meeting on: _On Final Passage of H.R. 4749, To reauthorize the Magnuson-Stevens Fishery
Conseryation and Management Act, and for other purposes , as amended.

3 Attendance O Voice Vote X Roll Call Vote Total Yeas 23 Nays 17

YEA | NAY | PRESENT YEA | NAY | PRESENT

Mr. Hansen, UT, Chairman v Mr. Jones, NC v

Mr. Rahall, WV v Mr. Kind, WI v

Mr. Young, AK v Mr. Thornberry, TX

Mr. Miller, CA v/ Mr. Inslee, WA v

Mr. Tauzin, LA v Mr. Cannon, UT v

Mr. Markey, MA v/ Mrs. Napolitano, CA v

Mr. Saxton, NJ v Mr, Peterson, PA v

Mr. Kildee, MI v/ Mr. Tom Udall, NM v

Mr. Gallegly, CA v Mr. Schaffer, CO

Mr. DeFazio, OR v Mr. Mark Udall, CO v

Mr. Duncan, TN Mr. Gibbons, NV

Mr. Faleomavaega, AS Mr. Holt, NJ v

Mr. Hefley, CO Mr. Souder, IN v

M. Abercrombie, HI v Mr. Acevedo-Vild, PR

Mr. Gilchrest, MD v Mr. Walden, OR v

Mr. Ortiz, TX Ms. Solis, C4 v

Mr. Calvert, CA v Mr. Simpson, ID v

M. Pallone, NJ v Mr. Carson, OK

Mr. Mclnnis, CO v Mr. Tancredo, CO v/

Mr. Dooley, CA 7/ Ms. McCollum, MN v

Mr. Pombo, CA v Mr. Hayworth, AZ v

Mr. Underwood, GU Mpr. Holden, PA v

Mrs. Cubin, WY v Mr. Otter, ID v

Mr. Smith, WA v/ Mr. Osborne, NE v

Mr. Radanovich, CA v Mr. Flake, AZ

Ms. Christensen, VI Mr. Rehberg, MT v
Total 23 | 17




30

SECTION-BY-SECTION ANALYSIS

Section 1. Short title; table of contents; amendment references

This section gives the short title of the bill as “the Magnuson-
Stevens Act Amendments of 2002”, includes a table of contents for
the bill, and establishes that all amendments, unless otherwise
noted, are to the Magnuson-Stevens Fishery Conservation and
Management Act.

Section 2. Technical corrections to definitions

This section makes technical corrections to the Magnuson-Ste-
vens Fishery Conservation and Management Act.

Section 3. Report on overcapitalization

This section would require the Secretary of Commerce to report
to Congress identifying and describing the 20 U.S. fisheries which
face the worst problem with excess harvesting capacity. In addi-
tion, the report would include recommendations for reducing the
excess capacity including the retirement of any latent capacity that
might contribute to further overcapitalization if activated. This sec-
tion was in response to the one issue that witnesses identified more
than any other as the biggest problem facing sustainable fisheries:
overcapacity. This provision would identify the most pressing prob-
lems facing U.S. fisheries so that funds can be better directed to
address the most urgent needs.

Section 4. Buyout provisions

This section would change the existing statutory requirements
for any buyout conducted under section 312(b) of the Magnuson-
Stevens Act. Rather than allow a buyout program to purchase ves-
sels or permits, this section would require any program to purchase
vessels and all existing permits. Vessels would not have to be
scrapped; however, the Secretary would be required to ensure that
the vessel could not fish in U.S. waters.

In addition, this section would require the Secretary to ensure
that any vessels purchased under this section could not move to
any other fishery on the high seas or in foreign waters and con-
tribute to overcapacity problems in other parts of the world.

Past efforts using federal funding to reduce overcapacity have
been appropriated with no national prioritization of those fisheries
most in need of rationalization and little if any identification of
other sources of funding that might be available for such buyouts.
It is important for the fisheries managers and Congress to identify
those fisheries most in need and to identify sources of funding that
will enable fisheries managers to meet those needs most effectively
and to reduce the overcapacity in the fisheries with the greatest
problems.

Section 5. Data collection

This section would require the Secretary to coordinate with the
coastal States in developing and implementing a program to gather
data from those in the recreational fishing sector which are li-
censed under State regulations and participating in federally-man-
aged fisheries. The Secretary would be required to report to Con-
gress after three years on the progress in developing the program



31

and whether the program has resulted in significantly better data
collection from the recreational sector.

The Committee notes that not all States have a saltwater fishing
license; however, the Committee believes that NMFS would benefit
from using information gathered in coordination with State agen-
cies on the habits and frequency of fishing trips by State license
holders in addition to or in place of the information the agency cur-
rently gets from a random survey of coastal residents. The informa-
tion gathered in coordination with State fisheries managers could
augment or replace existing data sources and provide a more accu-
rate assessment of the impact of recreational fishermen on federal
fishery resources.

This section would also require the Secretary to report to Con-
gress on what types of economic data fishery managers need from
the processing sector to comply with existing laws (such as the
Regulatory Flexibility Act), why the information is necessary and
not available from existing sources, and what steps the Secretary
would take to ensure the confidentiality of any proprietary informa-
tion once submitted.

The Committee notes that despite a provision in the SFA con-
cerning the confidentiality of federal tax information which was
being required by some NMF'S regions to show eligibility for fishing
permits, one regional director continued to require such documents
contrary to the provision of the SFA. There are continued concerns
about the ability of NMFS to make protection of proprietary infor-
mation a priority before the information is collected.

Section 6. Ecosystem-based management

This section would include a new provision within the Policy sec-
tion of the Magnuson-Stevens Act stating that it is one of the poli-
cies of Congress through this legislation to “support and encourage
efforts to understand the interactions of species in the marine envi-
ronment and the development of ecosystem-based approaches to
fisheries conservation and management that will lead to better
stewardship and sustainability of the Nation’s coastal fishery re-
sources and fishing communities.”

This section would also add a new provision to the section of the
Magnuson-Stevens Act describing the fisheries research activities
of the Secretary to add a new area of research dealing with eco-
system-based approaches to fishery conservation and management
(consistent with the language above).

This section would require the Secretary, in conjunction with the
Councils, to create a definition for “ecosystem” and “marine eco-
system”, and establish criteria for the development of ecosystem-
based management plans by each regional fishery management
Council based on the recommendations of the Ecosystems Prin-
ciples Advisory Panel. This section would further require the Sec-
retary to report to Congress, within two years, on the criteria and
include an identification and description of those areas of scientific
understanding for which sufficient data are not available. Fol-
lowing the submission of the report to Congress, the Secretary
would be required, in conjunction with the regional science centers
and the Councils, to identify specific marine ecosystems within
each region. The Secretary would then be required to develop and
begin to implement regional research plans to meet the information
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deficit identified in the report. These research plans must include
suggestions for reasonable timelines and cost estimates for the col-
lection of the required information. The Secretary would then be
required to report to Congress annually on the progress of the re-
gional research plans.

This section also requires the Secretary to identify two fish-
eries—one from the east coast and one from the west coast—and
then develop and implement, in consultation with the appropriate
Councils, an ecosystem-based FMP for those two fisheries.

It is important that the Secretary use sound judgment in select-
ing the two fisheries so that the fisheries selected for such an eco-
system-based FMP be unrelated fisheries and not fisheries whose
current management is so complicated that further layers of man-
agement will open the fishery to extensive litigation or place an un-
acceptable burden on the fishery managers. It is also important
that the fisheries selected by the Secretary not be burdened with
extensive litigation at the time of selection for such ecosystem-
based fishery management.

Section 7. Observers

This section would require the Secretary to report to Congress
within one year on the needs for a national observer program in-
cluding recommendations on what forms of observation options are
available, whether the data collection needs are for management or
enforcement purposes, what level of coverage is necessary in var-
ious fisheries to provide statistically reliable information, cost esti-
mates for various options and various levels of coverage, options for
funding such a program, what, if any, vessel sizes should be ex-
empted for safety purposes, how data will be gathered, and how the
proprietary information will be kept confidential.

While better data collection certainly should be a priority for the
agency, the agency has not yet been able to tell Congress what a
comprehensive observer program should look like, what fisheries
should have coverage, what level of coverage will yield statistically
reliable results in different types of fisheries, and how much such
a program will cost. While NMFS has been developing a National
Observer Program, little if any information on such a plan has
been shared with Congress. It is clear that observer coverage in
some fisheries will provide the agency with much needed informa-
tion on levels of harvest and levels of bycatch. The Committee
notes that the Secretary currently has the authority to implement
observer programs and has done so in more than 20 fisheries under
the Magnuson-Stevens Act authorities and also under the authori-
ties in the Marine Mammal Protection Act.

In addition, the Committee notes that technology has changed
since the enactment of the SFA and advances in technology could
reduce the need for actual on-board observers.

Currently, NMFS appears to have certified just one type of Ves-
sel Monitoring System hardware technology and has been slow to
accept or certify new technologies that could provide the necessary
information to fisheries managers and be obtained by fishermen at
a lower cost. The Committee is aware of a number of vessel moni-
toring technologies which also provide additional benefits for the
vessel owner without requiring duplicative systems. The Com-
mittee is aware that there are private sector initiatives to develop
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software-based solutions to the statutory requirement to monitor
the locations of commercial fishing vessels in various parts of the
United States. To date, however, only hardware-based systems are
authorized under NOAA regulations. This has resulted in the limi-
tation of vendors and systems available to carry out the mandate
of the Magnuson-Stevens Act. Such limitations impede competition
and innovation and may result in less efficiency in, and higher cost
to, the fishing industry.

In addition, the Committee notes that a National Observer Pro-
gram will certainly increase the amount of data being reported to
fishery managers. The Committee hopes that the required report
will detail how NMFS will gather, store, interpret and make avail-
able to appropriate institutions such new information.

The Committee notes that in a few cases, an adequate number
of qualified or certified observers have not been available to satisfy
the demand by those fishing vessels which are required to carry ob-
servers. These occasional occurrences where qualified observers
could not be hired or were unavailable when needed should be ad-
dressed in any National Observer Plan or the plan needs to include
enough flexibility that fishing opportunities are not lost due to un-
availability of qualified observers. This should not be used as an
excuse by fishermen to avoid the burden of carrying observers;
however, an adequate number of trained observers needs to be
available in the regions where any observer requirements are put
in place. Observers may need to be available at short notice and
the agency may need to be aware of the costs of moving observers
from one region to another if necessary to the conduct of a fishery
with observer requirements.

Finally, it has been noted that the current requirements for cer-
tification as an observer include the need for a four-year college de-
gree. With a number of fishermen displaced in a variety of fisheries
around the country, NMFS should investigate whether displaced
fishermen—even those without a college degree—could be trained
and certified as observers. In some cases, a knowledge of fisheries
and fishing practices could prove valuable to the observer program
while providing jobs “on the water” for displaced fishermen.

Section 8. Overfishing

This section would split the definitions of “overfished” and “over-
fishing” to clarify that these are two different terms and are used
differently in the Magnuson-Stevens Act. These new definitions fol-
low the existing definitions and are based on recommendations by
the NMFS’s Magnuson-Stevens Act Reauthorization Task Force re-
port.

This section would also make changes to the annual Status of
Stocks report to Congress on overfishing, stocks that are over-
fished, and those stocks that are approaching an overfished condi-
tion. These changes would make it clear whether the stocks that
are identified as overfished or approaching an overfished condition
are actually overfished as a result of fishing activities or other
causes. These changes in the report would not change the necessity
for rebuilding plans when appropriate. The report to Congress
would also be changed so that any fishery which is identified as
overfished or approaching an overfished condition will be clearly
identified as to whether it is the target of a commercial fishery.
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This section also requires the Secretary to contract with the Na-
tional Academy of Sciences (Academy) to develop a definition of
“overfished”. The Academy shall consider the definition as added to
the Magnuson-Stevens Act by this legislation as well as the oper-
ational definition used by NMFS. The Academy shall consider envi-
ronmental variability and other factors that contribute to low abun-
dance of fish stocks in developing the definition. The Secretary
shall publish the results of the Academy’s work and provide an op-
portunity for public comment.

Section 9. Bycatch and seabird interactions

This section would move the existing statutory provision which
requires Councils to establish a standardized reporting method-
ology for bycatch for each FMP to section of the Magnuson-Stevens
Act which includes requirements for the Secretary. The Secretary
would develop these methodologies in cooperation with the Coun-
cils and then be required to report to Congress within one year of
the date of enactment on the progress in developing these stand-
ardized reporting methodologies.

This change is necessary because it has become clear that the
Councils are unable to comply with the current Magnuson-Stevens
Act’s provision. Whether this inability is because of the lack of
available information or because the Councils are currently too
burdened with other statutory requirements, a change is necessary
if the standardized bycatch methodologies are to be established.
This legislation moves the requirement for developing standardized
bycatch reporting methodologies from the Councils to the Sec-
retary, who is currently responsible for data collection duties. In
addition, it is unclear if a standardized reporting methodology is
necessary for each individual FMP or whether the Secretary can
develop broader methodologies that can be used for multiple fish-
eries.

This section also includes a discretionary provision authorizing
Councils to include a provision in an FMP allowing for the dona-
tion of bycatch that is already dead and cannot be avoided for char-
itable purposes. This allowance could not be used to evade vessel
trip limits, total allowable catch levels, or other conservation and
management measures. This would provide low cost protein for
food banks as long as the provision was not used to evade meas-
ures designed to decrease bycatch and the mortality of the bycatch.

This section includes a requirement that the Secretary identify
the fisheries with significant bycatch problems or problems with
seabird interactions. The Secretary would then be required to work
with the Councils and the fishing industry to develop new gear or
modifications to existing gear that will help minimize the identified
bycatch or seabird interaction problems. The provision also in-
cludes a requirement for a new research grant program to fund re-
search into gear technology which minimizes bycatch, minimizes
seabird interactions, and minimizes adverse fishing gear impacts
on habitat areas of particular concern. This grant program is au-
thorized at $10 million for each of five years for Fiscal Years 2003
through 2007. The Secretary would then be required to report an-
nually to Congress on the amounts expended on the grant program
and what bycatch reductions have been identified as a result of this
section.
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The Secretary would also be required to report within one year
of the date of enactment on the extent of the seabird interaction
problem in U.S. fisheries, what efforts have been undertaken by
the U.S. fishing industry and the Councils to address the problem,
and the extent of the seabird interaction problem in other fisheries
outside the U.S. In preparing this report on fisheries with signifi-
cant bycatch problems or seabird interactions, the Secretary shall
take into consideration successful past efforts and on-going efforts
by the Councils and fishing industry to minimize bycatch problems
or seabird interactions. When reporting to Congress on seabird
interaction with fisheries of the U.S., the Secretary shall acknowl-
edge where Council and/or fishing industry initiatives have reduced
seabird interactions to the extent practicable. The Committee notes
that current voluntary seabird avoidance technologies and fishing
methods have resulted in some U.S. fisheries reducing their
seabird bycatch by up to 90 percent. This technology has also been
shared with foreign fishermen in an attempt to reduce the problem
in fisheries outside the U.S.

The Secretary would also be required to take action at the appro-
priate international fisheries management bodies to reduce seabird
interactions in those fisheries outside the United States.

Section 10. Fish habitat research and protection

This section contains a number of new provisions including a re-
quirement that funding for research on essential fish habitat (EFH)
be prioritized for those fisheries which are overfished or approach-
ing an overfished condition.

The section includes a provision requiring that Councils take ac-
tion to minimize, to the extent practicable, adverse impacts on
EFH caused by fishing for those EFH areas which were identified
based on: information on the growth, reproduction, or survival
rates within habitats; information on the production rates by habi-
tat; or for those fisheries which the Secretary determines have a
specific fishing activity that is having an adverse effect on EFH
which jeopardizes the ability of the fishery to produce Maximum
Sustainable Yield (MSY) on a continuing basis. In addition, the
Secretary would be required to minimize to the extent practicable
adverse effects on habitat areas of particular concern caused by
fishing.

This section would maintain the Councils’ current statutory dis-
cretionary authority to minimize, to the extent practicable, adverse
effects caused by fishing on EFH regardless of the amount of infor-
mation available.

The implementation of the EFH provisions of the SFA has cre-
ated controversy within the fishing industry and among those other
industries which are affected by the provisions. While the provi-
sions were well intended and were meant to protect discrete areas
of the ocean that were important to the continued production of a
sustainable level of fisheries, the provisions as implemented by
NMFS, have become unnecessarily onerous and unreasonable. The
provisions of H.R. 4749 are intended to minimize potential lawsuits
made possible by the agency’s interpretation of the statutory provi-
sions in the SFA without causing the agency to reconsider all of the
inllplementing regulations or identification guidelines for the Coun-
cils.
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While the language that was included in the SFA in 1996 was
supported by fishermen and the environmental community, the im-
plementation of the provisions has eliminated much of the fishing
industry support. The guidelines that the Councils followed in iden-
tifying EFH have led to very large areas being identified for some
fisheries. In addition to the broad identifications, the Councils are
required under the SFA to “minimize to the extent practicable ad-
verse effects on such habitat caused by fishing.” In cases like the
North Pacific groundfish fishery, this would require the Council to
analyze and minimize any adverse effects for each of six different
gear types for 350,000 square miles. Since the habitat types will
vary significantly in such a huge area, this current requirement is
unreasonable. Given that there are more than 40 FMPs in effect
and multiple gear types used in each fishery, the burdens placed
on the Councils and the potential for litigation are immense.

In addition to it being unreasonable, with the existing areas of
EFH as identified by the Councils being so broad, the term has be-
come almost meaningless. One witness testified that if everything
is essential then nothing is essential. The provisions in H.R. 4749
will focus the efforts on minimizing gear impacts where they are
truly important—the habitats that are most productive, the habi-
tats for fisheries that are overfished, and habitat areas of par-
ticular concern (HAPC).

This section also defines “habitat areas of particular concern.”
Many Councils have already identified significant areas as HAPC
and have also taken action to close significant areas to various fish-
ing practices either because of bycatch concerns or to protect habi-
tat. Although it has been suggested that a new mandate should be
added to the Magnuson-Stevens Act to require that each Council
amend each management plan to identify HAPCs, this new man-
date would add to an already overburdened Council system and po-
tentially add to the litigation burden faced by the agency.

The Magnuson-Stevens Act currently authorizes Councils to take
action to protect specific habitat areas and in fact, many of the
Councils have already taken action to protect sensitive habitat
from the effects of bottom trawling. Where appropriate, Councils
have taken the necessary steps to restrict damaging gear. In some
cases, all bottom trawling is prohibited. In other cases, the Coun-
cils have acted to protect the habitat areas that need protection,
but have allowed bottom trawling in those areas where the effects
are minimal. The blanket restrictions on all bottom gear proposed
by some sets a bad precedent and the results may be counter pro-
ductive by actually increasing bycatch at the same time it is at-
tempting to protect habitat. In addition, this would preempt the
Councils from acting on a case-by-case or gear-by-gear basis.

A recently-released report by the National Academy of Sciences
Ocean Studies Board entitled Effects of Bottom Trawling and
Dredging on Seafloor Habitats was requested by NMFS in response
to ongoing concerns about the ecological effects of trawling and
dredging on the seafloor, and whether such effects may be reducing
the productivity of some fish stocks. The Ocean Studies Board
found that to assess the ecosystem effects of trawling and dredging
three factors must be fully considered: gear-specific effects on dif-
ferent habitat types (obtained experimentally); frequency and geo-
graphic distribution of bottom tows; and physical and biological
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characteristics of seafloor habitats (seafloor mapping). The report
summarizes the currently available data in these three areas and
although the Board affirmed that trawling and dredging could be
destructive in ecologically vulnerable habitats, it also found that
some habitats are resilient to the effects of such activities, espe-
cially sandy habitats in areas that experience naturally high levels
of disturbance. The report makes it clear that there are some habi-
tat types that are more severely impacted by bottom trawling than
other types, and that fishery managers should focus management
efforts on those areas that are in most need of protection. The re-
port also emphasizes the need for additional research into the im-
pact of other gear types (besides trawls and dredges) on seafloor
habitats and additional research and mapping to determine the lo-
cations and spatial extent of different types of habitats.

The Committee agrees that much more information is necessary
on the effects of all types of fishing gear on important and sensitive
habitats. The Committee also notes that the Councils and the Sec-
retary currently have the authority to restrict or prohibit gear
types from being used in specific habitat areas. Using this author-
ity, a number of Councils have already taken action to close areas
to bottom trawling to protect habitat. The New England Council
has prohibited the use of roller gear larger than 12 inches in di-
ameter in some of the most sensitive habitats in the Gulf of Maine,
and has closed almost 1200 square miles of the Gulf of Maine to
most types of trawling gear. In addition, roughly 30 percent (6,600
square miles) of Georges Bank has been closed through the imple-
mentation of three large closed areas in which all bottom-tending
mobile fishing gear is prohibited. The South Atlantic Council has
prohibited the use of all roller gear by bottom trawlers. The Gulf
of Mexico Council has established a prohibition on all bottom trawl-
ing in near shore areas. All bottom trawling in the geographic area
under the jurisdiction of the Carribean Fishery Management Coun-
cil is currently prohibited. The North Pacific Council has closed
many areas to protect important habitats. Over 90,000 square nau-
tical miles of the Alaska EEZ is closed to bottom trawling year-
round. In the geographic area under the jurisdiction of the Western
Pagiﬁc Fishery Management Council all bottom trawling is prohib-
ited.

Section 11. Demonstration program for oyster sanctuaries and re-
serves

This section would require the Secretary to develop a program
for the design, construction and placement of oyster sanctuaries or
reserves in the Chesapeake Bay consistent with the Chesapeake
2000 Agreement. The Secretary, through the National Oceanic and
Atmospheric Administration’s Chesapeake Bay Office, would be re-
quired to develop the program in conjunction with the Army Corps
of Engineer, the Coast Guard, the Environmental Protection Agen-
cy, the U.S. Fish and Wildlife Service, the State of Maryland, the
Commonwealth of Virginia, the Oyster Restoration Partnership,
the Chesapeake Bay Foundation, the Oyster Heritage Foundation,
local commercial and recreational fishing organizations, the Port of
Baltimore, the Port of Hampton Roads, the University of Maryland,
the Virginia Institute of Marine Sciences, and other users of the
waters of the Chesapeake Bay.
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The program would include the design, construction and place-
ment of structures to maximize the production of oysters and mini-
mize the conflicts with existing users. The placement of such struc-
tures must not be hazards to navigation and must be adequately
marked on navigational charts. The program would also include a
research plan to include measurable goals and a monitoring pro-
gram to determine the effectiveness of the structures.

The Secretary is required to make recommendations to the af-
fected States on regulations prohibiting fishing in the waters sur-
rounding these structures as necessary to ensure the reproduction
of oysters. These restrictions may be seasonal in nature and may
not be larger than 100 meters from any structure.

The Secretary is required to use only native oyster species.

A specific authorization of $5 million for each of five Fiscal Years
(Fiscal Years 2004 through 2009) is provided; however, no more
than five percent of the funds appropriated may be made available
for administrative purposes.

Section 12. Individual quota limited access programs

This section would remove the moratorium on the implementa-
tion of any Individual Fishing Quota (IFQ) fishery management
plans and replace it with specific guidelines for the Councils to fol-
low in the development and implementation of any new IFQ FMP.

This section would authorize the Secretary to establish an IFQ
plan and require the Councils and the Secretary to take into ac-
count the need to promote conservation, the present participation
in the fishery, the historical fishing practices in the fishery, the de-
pendence on the fishery, the economics of the fishery, the capability
of fishing vessels used in the fishery to engage in other fisheries,
the cultural and social frame-work relevant to the fishery and local
coastal communities, and any other relevant considerations when
developing such a plan or plan amendment.

This section provides that an FMP that establishes an individual
quota system for a fishery shall provide for administration of the
system by the Secretary in accordance with the terms of the plan,
and shall include provisions that establish procedures and require-
ments for each Council having authority over the fishery for re-
viewing and revising the terms of the plan that establish the sys-
tem and for renewing, reallocating, and reissuing individual quotas
if determined appropriate by each Council. The plan is required to
include provisions to provide for fair and equitable allocation of in-
dividual quotas under the system, and minimize negative social
and economic impacts of the system on local coastal communities,
ensure adequate enforcement of the system, including the use of
observers where appropriate, and provide for monitoring the tem-
porary or permanent transfer of individual quotas under the sys-
tem. The plan must include provisions that prevent any person
from acquiring an excessive share of individual quotas issued for
a fishery and shall include measurable conservation goals.

An individual quota issued under an individual quota system
may be received, held, or transferred in accordance with regula-
tions prescribed by the Secretary under this legislation. Except as
otherwise provided, any FMP that establishes an individual quota
system for a fishery may authorize individual quotas to be held by
or issued under the system to fishing vessel owners, fishermen,
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crew members, communities, other persons as specified by the
Council, and United States fish processors under the jurisdiction of
the North Pacific Council. An individual who is not a citizen of the
United States may not hold an individual quota issued under an
FMP. A federal agency or official may not hold, administer, or re-
allocate an individual quota issued under an FMP, other than the
Secretary and the Council having authority over the fishery for
which the individual quota is issued. A community may not hold
more than one percent of the total authorized harvest in the fish-
ery, or a percentage less than one percent as determined by the
Council.

This section specifies that any FMP which establishes an indi-
vidual quota system for a fishery may include provisions that allo-
cate individual quotas under the system among categories of ves-
sels, and provide a portion of the annual harvest in the fishery for
entry-level fishermen, small vessel owners, or crew members who
do not hold or qualify for individual quotas. An individual quota
system established for a fishery may be limited or terminated at
any time by the Secretary or through an FMP or amendment devel-
oped by the Council having authority over the fishery for which it
is established, if necessary for the conservation and management
of the fishery. An FMP that establishes an individual quota system
for a fishery must include measurable conservation goals and to
monitor achievement of such goals, may require greater observer
coverage or electronic data collection technology on any vessel fish-
ing under an individual quota issued under the system.

Not later than five years after the date of the establishment of
an individual quota system for a fishery under this section by a
Council or the Secretary, and every five years thereafter, the Coun-
cil or Secretary would be required to review the effectiveness of the
system in achieving the conservation goals required under this
paragraph.

The Secretary or a Council would be required to hold a ref-
erendum of the eligible participants before proceeding with the de-
velopment of an IFQ plan or plan amendment. This referendum
would require a 60 percent affirmative vote for the Council or Sec-
retary to proceed.

The eligible participants would be determined by the Council
based on criteria developed by the Secretary. In addition, following
the development of an IFQ plan or plan amendment but before for-
warding the plan to the Secretary for approval, a second ref-
erendum would be required following the same criteria and per-
centage required for action.

As used in this subsection, the term “individual quota system”
means a system that limits access to a fishery to achieve optimum
yields through the allocation and issuance of individual quotas. The
term “individual quota” means a grant of permission to harvest, or
in the fisheries under the jurisdiction of the North Pacific Council
to harvest or process a quantity of fish in a fishery, during each
fishing season for which the permission is granted, equal to a stat-
ed percentage of the total allowable catch for the fishery.

The Committee notes that in IFQ fisheries currently in place,
processors are allowed to hold harvesting quota shares. The legisla-
tion does nothing to change this authority and this legislation is
not intended to give the Secretary any additional authority to issue
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processing quota shares in fisheries already managed through an
IFQ FMP.

This section would require that the Council review and take af-
firmative action to continue any individual quota plan once every
ten years for any plan implemented by the Secretary after the en-
actment of this bill.

This section also maintains the three percent cap on the annual
fee paid by holders of individual quota, but would add a new one
percent fee on the initial allocation of any individual quota issued
under a new plan or plan amendment, and a one percent fee on the
transfer of any individual quota. This three-tier fee system would
replace the existing IFQ fee system. The calculation of the fees
would be based on a percentage of the ex-vessel value of the quota
shares for that year. The initial allocation fee would be a one-time
fee based on a percentage of the ex-vessel value of the quota shares
issued and the transfer fee would be charged on a one-time basis
following each transfer of shares and would be based on a percent-
age of the ex-vessel value of the quota shares transferred. The Sec-
retary would be required to determine the amount of these fees to
ensure that the amount of the fees is commensurate with the cost
of managing the fishery for which the fee is being collected. The
fees would only be available to the Secretary for the purposes of
administering and implementing this Act for that fishery from
which the fee was collected.

This section would also require the Secretary to issue regulations
implementing these provisions and to specify factors that would be
required to be considered by a Council in determining whether a
fishery should be managed under an individual quota system. The
Secretary would also be required to: ensure that any individual
quota system be consistent with the requirements of sections 303(b)
and 303(d) of the Magnuson-Stevens Act; collect fees based on the
provisions above; provide for appropriate penalties for violations of
individual quotas systems, including the revocation of individual
quotas for such violations; include recommendations for potential
management options related to individual quotas, including the au-
thorization of individual quotas that may not be transferred by the
holder, and the use of leases or auctions by the federal government
in the establishment or allocation of individual quotas; and estab-
lish a central lien registry system for the identification, perfection,
and determination of lien priorities, and nonjudicial foreclosure of
encumbrances, on individual quotas.

This section would prevent any new individual quota plan from
being implemented before the Secretary has issued regulations to
implement this section and prevent the implementation of any plan
that had not been implemented by May 1, 2002.

This section makes it clear that nothing in these new IFQ provi-
sions would require a reallocation of individual quotas under an
FMP already implemented by the Secretary.

This section maintains the current statutory language that
makes it clear that an individual quota issued under an individual
quota system shall be considered a permit for the purposes of the
Magnuson-Stevens Act, may be revoked or limited at any time in
accordance with this Act, shall not confer any right of compensa-
tion to the holder of such individual fishing quota or other such
limited access system authorization if it is revoked or limited, and
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shall not create, or be construed to create, any right, title, or inter-
est in or to any fish before the fish is harvested.

Section 13. Cooperative education and research

This section would allow Councils to include a cooperative re-
search component to an FMP using commercial or charter vessels
to gather data on stock abundance, composition, distribution or
other relevant information for the implementation of the plan. This
is a discretionary provision.

This section would also require the Secretary to develop and im-
plement a cooperative stock assessment program for black sea bass,
through the New England Fisheries Science Center, using vessels
from the commercial fishing industry, if appropriate and available.
This cooperative program would be required to include research on
the range of the stock, a determination as to whether there is more
than one stock, and include a genetic research component to deter-
mine if there is more than one stock of black sea bass which would
require different management regimes.

Section 14. Report on highly migratory species.

The Secretary would be required, within one year, to report to
Congress on any nation that is fishing for Atlantic highly migratory
species (HMS) and is not in compliance with the conservation and
management provisions or any rebuilding recommendations en-
acted by the international management body. The report shall also
include recommendations for actions the U.S. to could take to en-
sure such compliance.

This section also includes a requirement that the Secretary con-
tract with the National Academy of Sciences to review the ade-
quacy of the existing measures to protect Atlantic white marlin,
and in particular, to examine the effects of fishing in the Mid-At-
lantic Bight. The Academy would then report back to Congress
within two years of the date of enactment with the review and
making recommendations for any future conservation measures
that might be warranted.

Section 15. Prohibited acts

This provision would make it a violation of the Magnuson-Ste-
vens Act to sell or buy recreationally-caught fish. All coastal States
except one currently require a commercial permit to sell fish and/
or prevent the sale of recreationally-caught fish. While the bill
would prohibit the sale of recreationally-caught fish, this provision
does not change the ability of recreational fishermen, subject to ap-
propriate State laws, from retaining and consuming their catch.

Section 16. Membership of fishery management councils

This section adds one new seat to the New England Fishery
Management Council for the State of New York.

This section would also add one new voting seat to each Council
(except the North Pacific), to be appointed by the Secretary and
based on the existing statutory qualifications, and who is not di-
rectly employed or receive a majority of their livelihood from the
commercial, charter, or recreational fishing industry. These new
seats would be covered by all existing disclosure and conflict of in-
terest provisions.
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The Committee notes that the Report to Congress on Apportion-
ment of Membership on the Regional Fishery Management Coun-
cils prepared by NMF'S in January 2002 contains the following rec-
ommendation for the Gulf of Mexico Council: “Current membership
appears to include members with knowledge and experience for
most fisheries that will be involved in the upcoming management
actions. However, sector representation is not in balance this year
with seven recreational fishing sector members, three commercial
fishing sector members, and one ‘other’ sector member. Of the three
vacancies next year, it is recommended that three be appointed
from the commercial fishing sector to bring the Council into bal-
ance.”

Despite this recommendation, the Secretary of Commerce on
June 17, 2002, announced that the three new appointments for the
Gulf of Mexico Council would be two representatives of the rec-
reational fishing sector and one representative of the shrimp aqua-
culture industry. The Committee notes that this further contributes
to the lack of balance noted in the January report to Congress.
While the Committee does not address this lack of balance in the
legislation, the Committee suggests that the Secretary of Com-
merce refer to NMFS’s report to Congress when making any new
appointments to the Gulf of Mexico Council.

Section 17. Miscellaneous amendments to purposes and policy

This section would add the phrase “ecologically sound” to modify
“development” in the purpose that reads “to encourage the develop-
ment by the United States fishing industry of fisheries which are
currently underutilized or not utilized by United States fishermen,
including bottom fish off Alaska, and to that end, ensure that opti-
mum yield determinations promote such development in a non-
wasteful manner. * * *”

This section also would add the word “restore” after the phrase
“to foster” in the current policy statement that reads “to foster and
maintain the diversity of fisheries in the United States. * * *”

Section 18. Foreign fishing

This section would add the phrase “and compliance with and en-
forcement of international fishing agreements and treaties” to
make it clear that when the Secretary is making allocations to for-
eign nations from the total allowable level of foreign fishing that
the Secretary will include in his or her deliberations whether the
nation is in compliance with or enforcing existing international
agreements.

Section 19. Driftnets

This section would clarify that, in addition to the specifically
noted resolution, the United States should implement and comply
with any action or resolution dealing with large-scale driftnet fish-
ing which is adopted by the United Nations and to which the U.S.
is a signatory nation.

Section 20. Sources for data in fisheries research

This section would clarify that the Secretary should make use of
both fishery dependent and fishery independent data in gathering
information for fisheries research.
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Section 21. Miscellaneous fishery protections in fishery management
plans

This section would provide Councils with the authority to des-
ignate closed areas, seasonal closures, time/area closures, gear re-
strictions, or other methods for limiting impacts on habitat, lim-
iting bycatch impacts of gear, or limiting fishing impact on spawn-
ing congregations in specific geographic areas.

Section 22. Cooperative marine education and research program

This section would authorize the Secretary to enter into coopera-
tive agreements with universities and institutions of higher learn-
ing in order to conduct research in areas that support conservation
and management of living marine resources. This section also lists
the types of research which may be conducted under this provision.

Section 23. Assessment of cumulative impacts of conservation and
management measures for a fishery

This section would amend the existing requirement that Councils
prepare a fishery impact statement for each FMP, or plan amend-
ment, to add the requirement that the Councils assess the cumu-
lative impacts on the participants and fishing communities of con-
servation and management measures already taken for that fish-
ery.

Section 24. Regional stock assessments

This section makes it clear that the Secretary shall conduct peri-
odic stock assessments. In conducting these stock assessments, the
Secretary must ensure that these assessments are independently
peer reviewed, are as transparent as possible, do not delay the
process of providing the information to the Councils, and allow the
regulated community to provide input during the process.

If the Councils are to make conservation and management deci-
sions based on sound, timely science, more information is needed
at the beginning of the process. Sources of information such as that
acquired through cooperative research surveys, better data collec-
tion by the agency, and more timely surveys will allow the Councils
and their scientific and statistical committees to make more in-
formed decisions. It is believed that some scientific and statistical
committees are making recommendations to the Councils in a “data
poor” environment. In addition, the recommendations of the sci-
en’]coilﬁc and statistical committees should be made available to the
public.

Section 25. National Academy of Sciences guidance and standards
regarding best scientific information available

This section requires the Secretary to contract with the National
Academy of Sciences to develop guidance and standards for deter-
mining what should be considered “best scientific information
available” for fisheries management under the Magnuson-Stevens
Act. The guidance and standards should be developed taking into
consideration the need for relevance and timeliness of information
as well as recommendations on how to treat the use of gray lit-
erature and anecdotal information. This report is due to Congress
no later than one year after the date of enactment of this legisla-
tion.
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Section 26. National Academy of Sciences definition of maximum
sustainable yield

This section requires the Secretary to contract with the National
Academy of Sciences to develop a definition of maximum sustain-
able yield (MSY) that considers environmental variability and to
examine the use of alternatives for calculating sustainable harvest
levels in cases where MSY cannot be calculated or is not appro-
priate.

Section 27. Administration of Pacific Insular Area Fishery Agree-
ments

This section would direct that payments made under a Pacific In-
sular Area Fishery Agreement would go directly to the area for
which the agreement was entered into.

Section 28. Highly migratory species bycatch mortality reduction re-
search program

This section establishes a pelagic longline highly migratory spe-
cies bycatch and mortality reduction research program to be devel-
oped by a design team also authorized under this section. The pro-
gram must be submitted to the Secretary within 120 days of the
date of the first meeting of the design team and must include a rec-
ommendation for a statistically significant observer program to be
paid for by NMFS. The program shall identify and test a variety
of pelagic longline fishing gear configurations and place an empha-
sis on determining which configurations are the most effective in
reducing blue and white marlin mortality in the U.S. EEZ.

This section also would require the research program to deter-
mine the impact of existing time and area closures and focus on
whether the existing closures should be modified to reduce bycatch
by longline vessels. This section provides that any vessel partici-
pating in the research program shall be provided with an observer
and the cost of the observer and any incidental costs to the vessel
incurred as a result of being a part of the research program shall
be paid by NMFS. This section allows NMFS to authorize, without
notice and comment, research permits which allow a vessel to enter
and fish in any existing closed area in the Atlantic Ocean provided
there is 100 percent observer coverage. Access to any closed area
may be granted only after consideration of the scientific need for
such access.

This section requires that the design team be made up of no
more than nine members, appointed by the Secretary, from knowl-
edgeable members of the pelagic longline fishing sector, the rec-
reational billfish and tuna sector, the conservation community, and
scientists associated with each entity.

This section creates two Mid-Atlantic Conservation Zones for
Highly Migratory Species. The first zone, the Lower Mid-Atlantic
Conservation Zone, shall be closed to any person engaged in pelagic
longline fishing from August 15 through October 1 each year. The
second zone, the Upper Mid-Atlantic Conservation Zone, shall be
closed to any person engaged in pelagic longline fishing from July
15 through September 1 each year. The boundaries of each con-
servation zone are delineated in this section.

This section requires that the Secretary provide an interim re-
port to the House Committee on Resources and the Senate Com-
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mittee on Commerce, Science, and Transportation within two years
of the date of enactment and provide a final report with necessary
regulatory documents to initiate implementation of any adjust-
ments to time and area closures, gear configurations, or fishing
techniques warranted as a result of the research program.

This section authorizes an appropriation of $5 million for each of
the Fiscal Years 2003 through 2007.

The potential listing of white marlin as endangered under the
Endangered Species Act concerns the Committee because actions
within U.S. waters and by U.S. vessels on the high seas have a lim-
ited impact on the species. This species is harvested primarily as
a bycatch by a number of countries. The international fisheries
management body which oversees the management of marlin spe-
cies is the International Commission of the Conservation of Atlan-
tic Tunas (ICCAT). The last stock assessment by ICCAT’s scientific
committee assessed Atlantic blue marlin at 40 percent of its max-
imum sustainable yield level and Atlantic white marlin at 15 per-
cent of its maximum sustainable yield level. Based on these assess-
ments, ICCAT has passed recommendations (which were sponsored
by the U.S. delegation) to promote the live release of Atlantic mar-
lin and a 25 percent reduction of harvested Atlantic marlin. In ad-
dition, at its 2001 annual meeting, ICCAT adopted an additional
resolution requiring nations to reduce the harvested level of Atlan-
tic marlin by 50 percent of 1996 or 1999 levels, whichever is great-
er.
The U.S. recreational and commercial industries have adopted
measures which bring the U.S. into compliance with the ICCAT
resolutions and should be commended for their efforts; however,
the total U.S. catches of white marlin, including recreational catch
(both released and harvested) and commercial catch by longline
vessels, accounts for only a small portion of the species’ total mor-
tality in the Atlantic Ocean (including the Gulf of Mexico and the
Caribbean). In fact, the U.S. fleet takes a small portion of the At-
lantic-wide harvest (5 percent). U.S. commercial longline vessels
have been prohibited since 1988 from landing Atlantic marlin and
have been taking measures to release alive any hooked Atlantic
marlin. Despite U.S. efforts, white marlin population levels remain
a concern. Unfortunately, despite the ICCAT efforts, the vast ma-
jority of mortality is due to foreign longline vessels, especially the
European Union/Spanish longline fleet. The Committee notes that
it plans further hearings on this issue and may pursue additional
legislation to address this international problem.

Section 29. Authorization of appropriations

This section would authorize appropriations for Fiscal Years
2003 through 2007 at the levels noted below:

Fiscal Year

2008 .o ettt e e b e e ta e ebe e taeebeesraeenbeennaas $200,500,000
214,000,000
222,000,000
230,000,000
238,000,000
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COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

Regarding clause 2(b)(1) of rule X and clause 3(c)(1) of rule XIII
of the Rules of the House of Representatives, the Committee on Re-
sources’ oversight findings and recommendations are reflected in
the body of this report.

FEDERAL ADVISORY COMMITTEE STATEMENT

The functions of the proposed advisory committee authorized in
the bill are not currently being nor could they be performed by one
or more agencies, an advisory committee already in existence or by
enlarging the mandate of an existing advisory committee.

CONSTITUTIONAL AUTHORITY STATEMENT

Article I, section 8 of the Constitution of the United States
grants Congress the authority to enact this bill.

CoMmPLIANCE WITH HOUSE RULE XIII

1. Cost of Legislation. Clause 3(d)(2) of rule XIII of the Rules of
the House of Representatives requires an estimate and a compari-
son by the Committee of the costs which would be incurred in car-
rying out this bill. The Committee on Resources believes that en-
actment of this bill will not have a significant effect on the total
budget of the United States. The bill authorizes appropriations of
$1.1135 billion over five years.

2. Congressional Budget Act. As required by clause 3(c)(2) of rule
XIII of the Rules of the House of Representatives and section
308(a) of the Congressional Budget Act of 1974, this bill does not
contain any new budget authority, credit authority, or an increase
or decrease in tax expenditures. The Committee notes that section
12 of the bill authorizes fees for individual quotas and that the Sec-
retary of Commerce may retain and expend these fees. The Com-
mittee believes that the collection and expenditure of these fees
will have a negligible impact on the federal budget.

3. General Performance Goals and Objectives. As required by
clause 3(c)(4) of rule XIII, the general performance goal or objective
of this bill is to reauthorize the Magnuson-Stevens Fishery Con-
servation and Management Act.

4. Congressional Budget Office Cost Estimate. Under clause
3(c)(3) of rule XIII of the Rules of the House of Representatives and
section 403 of the Congressional Budget Act of 1974, the Com-
mittee has requested but not received a cost estimate for this bill
from the Director of the Congressional Budget Office.

CoMPLIANCE WITH PuBLIC LAW 104-4
This bill contains no unfunded mandates.
PREEMPTION OF STATE, LOCAL OR TRIBAL LAW
This bill is not intended to preempt any State, local or tribal law.
CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
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as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

SECTION 102 OF THE SUSTAINABLE FISHERIES ACT

SEC. 102. DEFINITIONS.
Secti(ogl 3 (16 U.S.C. 1802) is amended—
1 k ok ok
(2) in paragraph (7) (as redesignated)—

(A) by striking “ICOELENTERATA] COELENTERATA”
from the heading of the list of corals and inserting
“ICNIDARIA] CNIDARIA”; and

(B) in the list appearing under the heading
“ILCRUSTACEA] CRUSTACEA”, by striking “Deep-sea Red
Crab—Geryon quinquedens” and inserting “Deep-sea Red
Crab—Chaceon quinquedens”;

* * & * * * &

(11) by striking “for which a fishery management plan pre-
pared under title III or a preliminary fishery management plan
prepared under section 201(g) has been implemented” in para-
graph [(42)] (43) (as redesignated) and inserting “regulated
under this Act”; and

* * *k & * * *k

MAGNUSON-STEVENS FISHERY CONSERVATION AND
MANAGEMENT ACT

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Magnuson-Stevens Fishery Conservation and Man-
agement Act”.

TABLE OF CONTENTS
Sec. 2. Findings, purposes, and policy.

Ed S Ed * * * &

TITLE IV—FISHERY MONITORING AND RESEARCH
Sec. 401. Registration and information management.
£ £ ES Ed £ * £

Sec. 408. Gear development.
Sec. 409. Regional stock assessments.
SEC. 2. FINDINGS, PURPOSES AND POLICY.

(a) * * *

(b) PURPOSES.—It is therefore declared to be the purposes of the

Congress in this Act—
* £ * * * £ *
(6) to encourage the ecologically sound development by the
United States fishing industry of fisheries which are currently

underutilized or not utilized by United States fishermen, in-
cluding bottom fish off Alaska, and to that end, to ensure that
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optimum yield determinations promote such development in a
non-wasteful manner; and

ES * * ES & * *

(c) Poricy.—It is further declared to be the policy of the Con-
gress in this Act—

* * & * * * *

(6) to foster, restore, and maintain the diversity of fisheries
in the United States; [and]

(7) to ensure that the fishery resources adjacent to a Pacific
Insular Area, including resident or migratory stocks within the
exclusive economic zone adjacent to such areas, be explored,
developed, conserved, and managed for the benefit of the peo-
ple of such area and of the United Statesl.l1; and

(8) to support and encourage efforts to understand the inter-
actions of species in the marine environment and the develop-
ment of ecosystem-based approaches to fisheries conservation
and management that will lead to better stewardship and sus-
tainability of the Nation’s coastal fishery resources and fishing
communities.

SEC. 3. DEFINITIONS.
(a) GENERAL DEFINITIONS.—As used in this Act, unless the con-
text otherwise requires—

* * * * * * *

(19) The term “habitat area of particular concern” means a
discrete habitat area that is essential fish habitat and that—
(A) provides important ecological functions;
(B) is sensitive to human-induced environmental deg-
radation; or
(C) is a rare habitat type.

[(19)]1 (20) The term “high seas” means all waters beyond
the territorial sea of the United States and beyond any foreign
nation’s territorial sea, to the extent that such sea is recog-
nized by the United States.

[(20)] (21) The term “highly migratory species” means tuna
species, marlin (Tetrapturus spp. and Makaira spp.), oceanic
sharks, sailfishes (Istiophorus spp.), and swordfish (Xiphias
gladius).

[(21)] (22) The term “individual fishing quota” means a Fed-
eral permit under a limited access system to harvest a quan-
tity of fish, expressed by a unit or units representing a percent-
age of the total allowable catch of a fishery that may be re-
ceived or held for exclusive use by a person. Such term does
not include community development quotas as described in sec-
tion 305(1).

[(22)1 (23) The term “international fishery agreement”
means any bilateral or multilateral treaty, convention, or
agreement which relates to fishing and to which the United
States is a party.

[(23)] (24) The term “large-scale driftnet fishing” means a
method of fishing in which a gillnet composed of a panel or
panels of webbing, or a series of such gillnets, with a total
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length of two and one-half kilometers or more is placed in the
water and allowed to drift with the currents and winds for the
purpose of entangling fish in the webbing.

[(24)] (25) The term “Marine Fisheries Commission” means
the Atlantic States Marine Fisheries Commission, the Gulf
States Marine Fisheries Commission, or the Pacific Marine
Fisheries Commission.

[(25)] (26) The term “migratory range” means the maximum
area at a given time of the year within which fish of an anad-
romous species or stock thereof can be expected to be found, as
determined on the basis of scale pattern analysis, tagging stud-
ies, or other reliable scientific information, except that the
term does not include any part of such area which is in the wa-
ters of a foreign nation.

[(26)] (27) The term “national standards” means the na-
tional standards for fishery conservation and management set
forth in section 301.

[(27)] (28) The term “observer” means any person required
or authorized to be carried on a vessel for conservation and
Xlanagemen‘c purposes by regulations or permits under this

ct.

[(28)] (29) The term “optimum”, with respect to the yield
from a fishery, means the amount of fish which—

[(29) The terms “overfishing” and “overfished” mean a rate
or level of fishing mortality that jeopardizes the capacity of a
fishery to produce the maximum sustainable yield on a con-
tinuing basis.]

(30)(A) The term “overfished” means, with respect to a stock
of fish, that the stock is of a size that is below the natural range
of fluctuation associated with the production of maximum sus-
tainable yield.

(B) The term “overfishing” means a rate or level of fishing
mortality that jeopardizes the capacity of a fishery to produce
the maximum sustaznable yield on a contznumg basis.

[(30)] (31) The term “Pacific Insular Area” means American
Samoa, Guam, the Northern Mariana Islands, Baker Island,
Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef,
Midway Island, Wake Island, or Palmyra Atoll, as applicable,
and includes all islands and reefs appurtenant to such island,
reef, or atoll.

[(31)] (32) The term “person” means any individual (wheth-
er or not a citizen or national of the United States), any cor-
poration, partnership, association, or other entity (whether or
not organized or existing under the laws of any State), and any
Federal, State, local, or foreign government or any entity of
any such government.

[(32)] (33) The term “recreational fishing” means fishing for
sport or pleasure.

[(33)] (34) The term “regulatory discards” means fish har-
vested in a fishery which fishermen are required by regulation
to discard whenever caught, or are required by regulation to
retain but not sell.
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[(34)] (35) The term “Secretary” means the Secretary of
Commerce or his designee.

[(35) The term “special areas” means the areas referred to
as eastern special areas in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1,
1990; in particular, the term refers to those areas east of the
maritime boundary, as defined in that Agreement, that lie
within 200 nautical miles of the baselines from which the
breadth of the territorial sea of Russia is measured but beyond
200 nautical miles of the baselines from which the breadth of
the territorial sea of the United States is measured.

[(36) The term “special areas” means the areas referred to
as eastern special areas in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1,
1990. In particular, the term refers to those areas east of the
maritime boundary, as defined in that Agreement, that lie
within 200 nautical miles of the baselines from which the
breadth of the territorial sea of Russia is measured but beyond
200 nautical miles of the baselines from which the breadth of
the territorial sea of the United States is measured.]

[(B7)] (36) The term “State” means each of the several
States, the District of Columbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Islands, Guam, and any
other Commonwealth, territory, or possession of the United
States.

[(38)1 (37) The term “stock of fish” means a species, sub-
species, geographical grouping, or other category of fish capa-
ble of management as a unit.

[(39)]1 (38) The term “treaty” means any international fish-
ery agreement which is a treaty within the meaning of section
2 of article II of the Constitution.

[(40)1 (39) The term “tuna species” means the following:

Albacore Tuna—Thunnus alalunga;
Bigeye Tuna—Thunnus obesus;

Bluefin Tuna—Thunnus thynnus;
Skipjack Tuna—Katsuwonus pelamis; and
Yellowfin Tuna—Thunnus albacares.

[(41)] (40) The term “United States”, when used in a geo-
graphical context, means all the States thereof.

[(42)] (41) The term “United States fish processors” means
facilities located within the United States for, and vessels of
the United States used or equipped for, the processing of fish
for commercial use or consumption.

[(43)1 (42) The term “United States harvested fish” means
fish caught, taken, or harvested by vessels of the United States
within any fishery for which a fishery management plan pre-
pared under title III or a preliminary fishery management plan
prepared under section 201(h) has been implemented.

[(44)] (43) The term “vessel subject to the jurisdiction of the
United States” has the same meaning such term has in section
3(c) of the Maritime Drug Law Enforcement Act (46 U.S.C.
App. 1903(c)).

[(45)]1 (44) The term “vessel of the United States” means—
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* * *k & * * *k

[(33)1 (45) The term “waters of a foreign nation” means any
part of the territorial sea or exclusive economic zone (or the
equivalent) of a foreign nation, to the extent such territorial
sea or exclusive economic zone is recognized by the United
States.

(b) TERMS RELATING TO AGREEMENT WITH THE FORMER SOVIET
UNION.—As used in this Act the term “special areas” means the
areas referred to as eastern special areas in Article 3(1) of the Agree-
ment between the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1, 1990.
In particular, the term refers to those areas east of the maritime
boundary, as defined in that Agreement, that lie within 200 nau-
tical miles of the baselines from which the breadth of the territorial
sea of Russia is measured but beyond 200 nautical miles of the
baselines from which the breadth of the territorial sea of the United
States is measured.

[SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

[There are authorized to be appropriated to the Secretary for the
purposes of carrying out the provisions of this Act, not to exceed
the following sums:

[(1) $147,000,000 for fiscal year 1996;

[(2) $151,000,000 for fiscal year 1997;

[(3) $155,000,000 for fiscal year 1998; and
[(4) $159,000,000 for fiscal year 1999.]

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Secretary for the
purposes of carrying out the provisions of this Act, not to exceed the
following:

(1) $200,500,000 for fiscal year 2003;
(2) $214,000,000 for fiscal year 2004;
(3) $222,000,000 for fiscal year 2005;
(4) $230,000,000 for fiscal year 2006; and
(5) $238,000,000 for fiscal year 2007.

TITLE I—UNITED STATES RIGHTS AND AUTHORITY
REGARDING FISH AND FISHERY RESOURCES

* * *k & * * *k

SEC. 102. HIGHLY MIGRATORY SPECIES.

(a) IN GENERAL.—The United States shall cooperate directly or
through appropriate international organizations with those nations
involved in fisheries for highly migratory species with a view to en-
suring conservation and shall promote the achievement of optimum
yield of such species throughout their range, both within and be-
yond the exclusive economic zone.

(b) ANNUAL REPORT.—The Secretary shall, within one year after
the date of the enactment of this subsection and annually thereafter,
report to the Congress on—

(1) any nation that is fishing for Atlantic highly migratory
species and is not in compliance with the fishery conservation
and management provisions or any rebuilding recommenda-
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tions or provisions enacted by the international body charged
with developing such measures; and

(2) any recommendations for addressing those nations identi-
fied under paragraph (1) and actions the United States might
take to ensure such compliance by such nations.

TITLE II—FOREIGN FISHING AND
INTERNATIONAL FISHERY AGREEMENTS

SEC. 201. FOREIGN FISHING.

(a) kok ok

ES * ES ES ES * ES
(e) ALLOCATION OF ALLOWABLE LEVEL.—(1)(A) * * *

% * ES ES % * ES

(E) The determinations required to be made under subpara-
graphs (A) and (D)(ii), and the apportionments required to be made
under subparagraph (C), with respect to a foreign nation shall be
based on—

* * * * * * *

(iii) whether, and to what extent, such nation and the fishing
fleets of such nation have cooperated with the United States in
the enforcement of United States fishing regulations and com-
pliance with and enforcement of international fishing agree-
ments and treaties;

* * & * * * &

(vii) whether, and to what extent, such nation is cooperating
with the United States in, and making substantial contribu-
tions to, fishery research, conservation, and the identification
of fishery resources; and

* * & & * * &

SEC. 204. PERMITS FOR FOREIGN FISHING.

( a) kok ok

k * ES * k * ES
(e) PAcIFIC INSULAR AREAS.—

* * ES ES * * ES

(6) USE OF PAYMENTS BY AMERICAN SAMOA, GUAM, NORTHERN
MARIANA ISLANDS.—Any payments received by the Secretary
under a Pacific Insular Area fishery agreement for American
Samoa, Guam, or the Northern Mariana Islands shall be de-
posited into the [United States Treasury and then covered
over to thel Treasury of the Pacific Insular Area for which
those funds were collected. Amounts deposited in the Treasury
of a Pacific Insular Area shall be available, without appropria-
tion or fiscal year limitation, to the Governor of the Pacific In-
sular Area—

(A) * * =

* * *k & * * *k



53

SEC. 206. LARGE-SCALE DRIFTNET FISHING.
(a) * *

* * *k & * * *k

(c) PoLicy.—It is declared to be the policy of the Congress in this
section that the United States should—

(1) implement the moratorium called for by the United Na-
tions General Assembly in Resolution Numbered 44-225 and
comply with any further action or resolution adopted by the
United Nations on large-scale driftnet fishing to which the
United States is a signatory;

* * & * * * &

TITLE III—NATIONAL FISHERY MANAGEMENT
PROGRAM

* * * & * * *

SEC. 302. REGIONAL FISHERY MANAGEMENT COUNCILS.

(a) ESTABLISHMENT.—(1) There shall be established, within 120
days after the date of the enactment of this Act, eight Regional
Fishery Management Councils, as follows:

(A) NEW ENGLAND COUNCIL.—The New England Fishery
Management Council shall consist of the States of Maine, New
Hampshire, Massachusetts, New York, Rhode Island, and Con-
necticut and shall have authority over the fisheries in the At-
lantic Ocean seaward of such States (except as provided in
paragraph (3)). The New England Council shall have [18] 20
voting members, including [12] 13 appointed by the Secretary
in accordance with subsection (b)(2) (at least one of whom shall
be appointed from each such State) and including one ap-
pointed by the Secretary in accordance with subsection (b)(6).

(B) MID-ATLANTIC COUNCIL.—The Mid-Atlantic Fishery Man-
agement Council shall consist of the States of New York, New
Jersey, Delaware, Pennsylvania, Maryland, Virginia, and
North Carolina and shall have authority over the fisheries in
the Atlantic Ocean seaward of such States (except North Caro-
lina, and as provided in paragraph (3)). The Mid-Atlantic
Council shall have [21] 22 voting members, including [13] 14
appointed by the Secretary in accordance with subsection (b)(2)
(at lease one of whom shall be appointed from each such State)
and including one appointed by the Secretary in accordance
with subsection (b)(6).

(C) SOUTH ATLANTIC COUNCIL.—The South Atlantic Fishery
Management Council shall consist of the States of North Caro-
lina, South Carolina, Georgia, and Florida and shall have au-
thority over the fisheries in the Atlantic Ocean seaward of such
States (except as provided in paragraph (3)). The South Atlan-
tic Council shall have [13] 14 voting members, including [8]
9 appointed by the Secretary in accordance with subsection
(b)(2) (at least one of whom shall be appointed from each such
State) and including one appointed by the Secretary in accord-
ance with subsection (b)(6).

(D) CARIBBEAN COUNCIL.—The Caribbean Fishery Manage-
ment Council shall consist of the Virgin Islands and the Com-
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monwealth of Puerto Rico and shall have authority over the
fisheries in the Caribbean Sea and Atlantic Ocean seaward of
such States (except as provided in paragraph (3)). The Carib-
bean Council shall have [7] 8 voting members, including [41
5 appointed by the Secretary in accordance with subsection
(b)(2) (at least one of whom shall be appointed from each such
State) and including one appointed by the Secretary in accord-
ance with subsection (b)(6).

(E) GULF cOUNCIL.—The Gulf of Mexico Fishery Manage-
ment Council shall consist of the States of Texas, Louisiana,
Mississippi, Alabama, and Florida and shall have authority
over the fisheries in the Gulf of Mexico seaward of such States
(except as provided in paragraph (3)). The Gulf Council shall
have [17] 18 voting members, including [11] 12 appointed by
the Secretary in accordance with subsection (b)(2) (at least one
of whom shall be appointed from each such State) and includ-
ing one appointed by the Secretary in accordance with sub-
section (b)(6).

(F) PacrFic coUNCIL.—The Pacific Fishery Management
Council shall consist of the States of California, Oregon,
Washington, and Idaho and shall have authority over the
fisheries in the Pacific Ocean seaward of such States. The
Pacific Council shall have [14] 15 voting members, includ-
ing [81 9 appointed by the Secretary in accordance with
subsection (b)(2) (at least one of whom shall be appointed
from each such State), and including one appointed by the
Secretary from an Indian tribe with Federally recognized
fishing rights from California, Oregon, Washington, or
Idaho in accordance with subsection (b)(5) and one ap-
pointed by the Secretary in accordance with subsection

(b)(6).
# % # # # % #

(H) WESTERN PACIFIC COUNCIL.—The Western Pacific Fish-
ery Management Council shall consist of the States of Hawaii,
American Samoa, Guam, and the Northern Mariana Islands
and shall have authority over the fisheries in the Pacific Ocean
seaward of such States and of the Commonwealths, territories,
and possessions of the United States in the Pacific Ocean area.
The Western Pacific Council shall have [13] 14 voting mem-
bers, including [8] 9 appointed by the Secretary in accordance
with subsection (b)(2) (at least one of whom shall be appointed
from each of the following States: Hawaii, American Samoa,
Guam, and the Northern Mariana Islands) and including one
appointed by the Secretary in accordance with subsection (b)(6).

%k E3 sk ® ” " .
(b) VOTING MEMBERS.—(1) * * *

* * * & * * *

(6) The member of each Council who is required to be appointed
in accordance with this paragraph—
(A) shall not be an individual who is directly employed by,
or receives a majority of his or her livelihood from, the commer-
cial, charter, or recreational fishing community; and
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(B) shall be appointed without regard to subparagraphs (B)
and (C) of paragraph (2).

[(6)]1 (7) The Secretary may remove for cause any member
of a Council required to be appointed by the Secretary in ac-
cordance with [paragraphs (2) or (5)1 paragraph (2), (5), or (6)

if—
(A) * # *
* * * * * * *

SEC. 303. CONTENTS OF FISHERY MANAGEMENT PLANS.

(a) REQUIRED PROVISIONS.—Any fishery management plan which
is prepared by any Council, or by the Secretary, with respect to any
fishery, shall—

* * * * * * *

[(7) describe and identify essential fish habitat for the fish-
ery based on the guidelines established by the Secretary under
section 305(b)(1)(A), minimize to the extent practicable adverse
effects on such habitat caused by fishing, and identify other ac-
tions to encourage the conservation and enhancement of such
habitat;]

(7)(A) describe and identify essential fish habitat for the fish-
ery based on the guidelines established by the Secretary under
section 305(b)(1)(A);

(B) minimize to the extent practicable adverse effects on such
habitat caused by fishing for those fisheries identified by the
Council as having available information on the growth, repro-
duction, or survival rates within habitats or production rates by
habitat, or for those fisheries that the Council determines the
specific fishing activity effects on the essential fish habitat jeop-
ardize the ability of the fishery to produce maximum sustained
yield on a continuing basis;

(C) minimize to the extent practicable adverse effects on habi-
tat areas of particular concern caused by fishing; and

(D) identify other actions to encourage the conservation and
enhancement of such habitat;

* * * * * * &

(9) include a fishery impact statement for the plan or amend-
ment (in the case of a plan or amendment thereto submitted
to or prepared by the Secretary after October 1, 1990) which
shall assess, specify, and describe the likely effects, if any, of
the conservation and management measures on—

(A) participants in the fisheries and fishing communities
affected by the plan or amendment, as well as the cumu-
lative impacts on such participants and communities of
conservation and management measures for that fishery
unger other fishery management plans and regulations;
an

% £ * * % £ *
(11) [establish a standardized reporting methodology to as-
sess the amount and type of bycatch occurring in the fishery,

and] include conservation and management measures that, to
the extent practicable and in the following priority—
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* * *k & * * *k

(b) DISCRETIONARY PROVISIONS.—Any fishery management plan
which is prepared by any Council, or by the Secretary, with respect
to any fishery, may—

* * *k & * * *k

[(6) establish a limited access system for the fishery in order
to achieve optimum yields if, in developing such system, the
Council and the Secretary take into account—

[(A) present participation in the fishery,

[(B) historical fishing practices in, and dependence on,
the fishery,

[(C) the economics of the fishery,

[(D) the capability of fishing vessels used in the fishery
to engage in other fisheries,

[(E) the cultural and social framework relevant to the
fishery and any affected fishing communities, and

[(F) any other relevant considerations;]

(6) establish a limited access system for the fishery in order
to achieve optimum yields, if—

(A) in developing such system, the Councils and the Sec-
retary take into account—
(i) the need to promote conservation,
(ii) present participation in the fishery,
(iii) historical fishing practices in, and dependence
on, the fishery,
(iv) the economics of the fishery,
(v) the capability of fishing vessels used in the fish-
ery to engage in other fisheries,
(vi) the cultural and social framework relevant to the
fishery and fishing communities, and
(vii) any other relevant considerations; and
(B) in the case of such a system that provides for the allo-
cation and issuance of individual quotas (as that term is
defined in subsection (d)), the system complies with sub-
section (d).

* * & * * * &

(11) reserve a portion of the allowable biological catch of the
fishery for use in scientific research; [and]

(12) prescribe such other measures, requirements, or condi-
tions and restrictions as are determined to be necessary and
appropriate for the conservation and management of the
fisheryl.] or for the health or stability of the marine ecosystem;

(13) allow the retention and donation for charitable purposes
of all dead bycatch that cannot otherwise be avoided under
terms that ensure, through the use of onboard fishery observers
or other equally effective means, that such retention and dona-
tion do not allow the evasion of vessel trip limits, total allow-
able catch levels, or other conservation and management meas-
ures;
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(14) minimize to the extent practicable adverse effects caused
by fishing, on essential fish habitat described and identified
under section 303(a)(7)(A);

(15) include provisions to create a cooperative research com-
ponent including the use of commercial or charter vessels for
the gathering of data on stock abundance, composition, dis-
tribution, or other relevant information important for the imple-
mentation of the plan; and

(16) designate closed areas, seasonal closures, time/area clo-
sures, gear restrictions, or other methods for limiting impacts
on habitat, limiting bycatch impacts of gear, or limiting fishing
impact on spawning congregations in specific geographic areas.

* * * * % * *

[(d) INDIVIDUAL FISHING QUOTAS.—

[(1)(A) A Council may not submit and the Secretary may not
approve or implement before October 1, 2002, any fishery man-
agement plan, plan amendment, or regulation under this Act
which creates a new individual fishing quota program.

[(B) Any fishery management plan, plan amendment, or reg-
ulation approved by the Secretary on or after January 4, 1995,
which creates any new individual fishing quota program shall
be repealed and immediately returned by the Secretary to the
appropriate Council and shall not be resubmitted, reapproved,
or implemented during the moratorium set forth in subpara-
graph (A).1

(d) SPECIAL PROVISIONS FOR INDIVIDUAL QUOTA SYSTEMS.—(1) A
fishery management plan for a fishery that is managed under a lim-
ited access system authorized by subsection (b)(6) may establish an
individual quota system for the fishery in accordance with this sub-
section.

(2) A fishery management plan that establishes an individual
quota system for a fishery—

(A) shall provide for administration of the system by the Sec-
retary in accordance with the terms of the plan;

(B) shall include provisions that establish procedures and re-
quirements for each Council having authority over the fishery,

for—

(i) reviewing and revising the terms of the plan that es-
tablish the system; and

(it) renewing, reallocating, and reissuing individual
quotas if determined appropriate by each Council;

(C) shall include provisions to—

(i) provide for fair and equitable allocation of individual
quotas under the system, and minimize negative social and
economic impacts of the system on fishing communities;

(it) ensure adequate enforcement of the system, including
the use of observers where appropriate; and

(iii) provide for monitoring the temporary or permanent
transfer of individual quotas under the system;

(D) shall include provisions that prevent any person from ac-
quiring an excessive share of individual quotas issued for a
fishery; and

(E) shall include measurable conservation goals.

(3) An individual quota issued under an individual quota system
established by a fishery management plan may be received, held, or
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transferred in accordance with regulations prescribed by the Sec-
retary under this Act.

(4)(A) Except as otherwise provided in this paragraph, any fishery
management plan that establishes an individual quota system for
a fishery may authorize individual quotas to be held by or issued
under the system to fishing vessel owners, fishermen, crew members,
fishing communities, other persons as specified by the Council and
United States fish processors under the jurisdiction of the North Pa-
cific Fishery Management Council.

(B) An individual who is not a citizen of the United States may
not hold an individual quota issued under a fishery management
plan.

(C) A Federal agency or official may not hold, administer, or re-
allocate an individual quota issued under a fishery management
plan, other than the Secretary and the Council having authority
over the fishery for which the individual quota is issued.

(D)(i) A fishing community may not hold individual quotas under
an individual quota system established under this subsection for a
fishery that authorize harvest of more than the lesser of—

(I) 1 percent of the total authorized harvest in the fishery; or

(II) a percentage of such total authorized harvest established
by the Council having jurisdiction over the fishery.

(it) This subparagraph does not apply to a community that is eli-
gible to participate in the western Alaska community development
program or the western Pacific community development program,
under section 305(i).

(5) Any fishery management plan that establishes an individual
quota system for a fishery may include provisions that—

(A) allocate individual quotas under the system among cat-
egories of vessels; and

(B) provide a portion of the annual harvest in the fishery for
entry-level fishermen, small vessel owners, or crew members
who do not hold or qualify for individual quotas.

(6) An individual quota system established for a fishery may be
limited or terminated at any time by the Secretary or through a
fishery management plan or amendment developed by the Council
having authority over the fishery for which it is established, if nec-
essary for the conservation and management of the fishery.

(7)(A) A fishery management plan that establishes an individual
quota system for a fishery—

(i) must include measurable conservation goals; and

(it) to monitor achievement of such goals, may require greater
observer coverage or electronic data collection technology on any
vessel fishing under an individual quota issued under the sys-
tem.

(B) Not later than 5 years after the date of the establishment of
an individual quota system for a fishery under this section by a
Council or the Secretary, and every 5 years thereafter, the Council
or Secretary, respectively, shall review the effectiveness of the system
in achieving the conservation goals required under this paragraph.

(8)(A) The Secretary or a Council—

(i) may not develop a proposal to establish an individual
quota system for a fishery, unless development of the proposal
has been approved by a referendum conducted in accordance
with this paragraph; and
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(ii) may not issue a proposed fishery management plan or
amendment to such a plan to establish such a system unless the
proposed plan or amendment, respectively, has been approved
by a referendum conducted in accordance with this paragraph.

(B) The Secretary, at the request of a Council, shall conduct the
referenda required by subparagraph (A). Each referendum with re-
spect to a fishery shall be decided by a 60-percent majority of the
votes cast by persons who are determined by the Council, based on
guidelines developed by the Secretary, to be eligible to vote in the
referendum.

(C) The Secretary shall develop guidelines to determine proce-
dures and voting eligibility requirements for referenda and to con-
duct such referenda in a fair and equitable manner.

(9) Any individual quota system established under section
303(b)(6) after the date of enactment of the Magnuson-Stevens Act
Amendments of 2002, and any individual quota issued under such
a system, shall not apply after the end of the 10-year period begin-
ning on the date the system is established, or after the end of any
10-year period thereafter, unless the Council has reviewed and
taken affirmative action to continue the system before the end of
each such 10-year period.

[(2)] (10)(A) No provision of law shall be construed to limit the
authority of a Council to submit and the Secretary to approve the
termination or limitation, without compensation to holders of any
limited access system permits, of a fishery management plan, plan
amendment, or regulation that provides for a limited access sys-
tem, including an individual fishing quota program.

* * & * * * &

[(3)] (11) An individual fishing quota or other limited access sys-
tem authorization—
(A) * *
(B) may be revoked or limited at any time in accordance
with this Act, including as a result of a violation of this
Act or any regulation prescribed under this Act;

* * * * * * *

[(4)] (12)(A) A Council may submit, and the Secretary may ap-
prove and implement, a program which reserves up to 25 percent
of any fees collected from a fishery under section 304(d)(2) to be
used, pursuant to section 1104A(a)(7) of the Merchant Marine Act,
1936 (46 U.S.C. App. 1274(a)(7)), to issue obligations that aid in fi-
nancing the—

() * * *

& * *k & & * *k

[(5)] (13) In submitting and approving any new individual fish-
ing quota program on or after October 1, 2002, the Councils and
the Secretary shall consider the report of the National Academy of
Sciences required under section 108(f) of the Sustainable Fisheries
Act, and any recommendations contained in such report, and shall
ensure that any such program—

* £ * * * £ *

(14) As used in this subsection:
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(A) The term “individual quota system” means a system that
limits access to a fishery in order to achieve optimum yields,
through the allocation and issuance of individual quotas.

(B) The term “individual quota” means a grant of permission
to harvest a quantity of fish in a fishery or process such fish
which are under the jurisdiction of the North Pacific Manage-
ment Council, during each fishing season for which the permis-
sion is granted, equal to a stated percentage of the total allow-
able catch for the fishery.

SEC. 304. ACTION BY THE SECRETARY.
(a) * * *

* * * * * * *

(d) ESTABLISHMENT OF FEES.—(1) * * *

(2)(A) Notwithstanding paragraph (1), the Secretary is au-
thorized and shall collect a fee to recover the actual costs di-
rectly related to the management and enforcement of [any—

[(1) individual fishing quota program; and

[Gi)] any community development quota program that
allocates a percentage of the total allowable catch of a fish-
ery to such program.

ES £ % ES & £ *k

(3)(A) Notwithstanding paragraph (1), the Secretary shall collect
from a person that holds or transfers an individual quota issued
under a limited access system established under section 303(b)(6)
fees established by the Secretary in accordance with this section and
section 9701(b) of title 31, United States Code.

(B) The fees required to be established and collected by the Sec-
retary under this paragraph are the following:

(i) With respect to any initial allocation under a limited ac-
cess system established after the date of the enactment of the
Magnuson-Stevens Act Amendments of 2002, an initial alloca-
tion fee in an amount, determined by the Secretary, equal to 1
percent of the ex-vessel value of fish authorized in one year
under an individual quota, that shall be collected from the per-
son to whom the individual quota is first issued.

(it) An annual fee in an amount, determined by the Secretary,
not to exceed 3 percent of the ex-vessel value of fish authorized
each year under an indiwidual quota share, that shall be col-
lected from the holder of the individual quota share.

(iti) A transfer fee in an amount, determined by the Secretary,
equal to 1 percent of the ex-vessel value of fish authorized each
year under an individual quota share, that shall be collected
from a person who permanently transfers the individual quota
share to another person.

(C) In determining the amount of a fee under this paragraph, the
Secretary shall ensure that the amount is commensurate with the
cost of managing the fishery with respect to which the fee is col-
lected, including reasonable costs for salaries, data analysis, and
other costs directly related to fishery management and enforcement.

(D) The Secretary, in consultation with the Councils, shall pro-
mulgate regulations prescribing the method of determining under
this paragraph the ex-vessel value of fish authorized under an indi-
’l;idual quota share, the amount of fees, and the method of collecting
ees.
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(E) Fees collected under this paragraph from holders of indi-
vidual quotas in a fishery shall be an offsetting collection and shall
be available to the Secretary only for the purposes of administering
and implementing this Act with respect to that fishery.

(e) REBUILDING OVERFISHED FISHERIES.—

(1) The Secretary shall report annually to the Congress and
the Councils on the status of fisheries within each Council’s
geographical area of authority and identify those fisheries that
are overfished or are approaching a condition of being over-
fished. For those fisheries managed under a fishery manage-
ment plan or international agreement, the status shall be de-
termined using the criteria for overfishing specified in such
plan or agreement. A fishery shall be classified as approaching
a condition of being overfished if, based on trends in fishing ef-
fort, fishery resource size, and other appropriate factors, the
Secretary estimates that the fishery will become overfished
within two years. The report shall distinguish between fisheries
that are overfished (or approaching that condition) as a result
of fishing and fisheries that are overfished (or approaching that
condition) as a result of factors other than fishing. The report
shall state, for each fishery identified as overfished or ap-
proaching that condition, whether the fishery is the target of di-
rected fishing.

£ * * % £ * *
(g) ATLANTIC HIGHLY MIGRATORY SPECIES.—(1) * * *

& *® % S & *® %
(3) MID-ATLANTIC CONSERVATION ZONE FOR HIGHLY MIGRA-
TORY SPECIES.—

(A) No person shall engage in pelagic longline fishing—
(i) in the lower mid-Atlantic Conservation Zone in
the period beginning August 15 and ending October 1
each year; or
(it) in the upper mid-Atlantic Conservation Zone in
the period beginning July 15 and ending September 1
each year.

(B) In this paragraph the term “lower mid-Atlantic Con-
servation Zone” means the area that is enclosed by a series
of geodesics connecting in succession the points at the fol-
lowing coordinates:

(i) 36 degrees 30 minutes north latitude, 75 degrees
0 minutes west longitude.

(it) 37 degrees 0 minutes north latitude, 75 degrees
0 minutes west longitude.

(iit) 38 degrees 0 minutes north latitude, 74 degrees
0 minutes west longitude.

(iv) 38 degrees 0 minutes north latitude, 73 degrees
0 minutes west longitude.

(v) 87 degrees 0 minutes north latitude, 74 degrees 0
minutes west longitude.

(vi) 36 degrees 30 minutes north latitude, 75 degrees
0 minutes west longitude.

(C) In this paragraph the term “upper mid-Atlantic Con-
servation Zone” means the area that is enclosed by a series
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of geodesics connecting in succession the points at the fol-
lowing coordinates:
(i) 38 degrees 0 minutes north latitude, 74 degrees 0
minutes west longitude.
(it) 40 degrees 0 minutes north latitude, 72 degrees
0 minutes west longitude.
(iit) 39 degrees 0 minutes north latitude, 72 degrees
0 minutes west longitude.
(iv) 38 degrees 0 minutes north latitude, 73 degrees
0 minutes west longitude.
(v) 38 degrees 0 minutes north latitude, 74 degrees 0
minutes west longitude.
(D) This paragraph shall not apply after the end of the
4-year period beginning on the date of the enactment of this
paragraph.

(i) DEVELOPMENT OF BYCATCH REPORTING METHODOLOGIES.—The
Secretary shall, in cooperation with the Councils, develop bycatch
reporting methodologies to assess the amount and type of bycatch
occurring in United States fisheries.

(j) ACTION ON LIMITED ACCESS SYSTEMS.—(1) In addition to the
other requirements of this Act, after the date of the enactment of the
Magnuson-Stevens Act Amendments of 2002 the Secretary may not
approve a fishery management plan that establishes a limited ac-
cess system that provides for the allocation of individual quotas (in
this subsection referred to as an “individual quota system”) unless
the plan complies with section 303(d).

(2) The Secretary shall issue regulations that establish require-
rr}LLeiézlfs for establishing an individual quota system. The regulations
shall—

(A) specify factors that shall be considered by a Council in de-
termining whether a fishery should be managed under an indi-
vidual quota system;

(B) ensure that any individual quota system is consistent
with the requirements of sections 303(a) and 303(d), and re-
quire the collection of fees in accordance with subsection (d)(3)
of this section;

(C) provide for appropriate penalties for violations of indi-
vidual quotas systems, including the suspension or revocation of
individual quotas for such violations;

(D) include recommendations for potential management op-
tions related to individual quotas, including the authorization
of individual quotas that may not be transferred by the holder,
and the use of leases or auctions by the Federal Government in
the establishment or allocation of individual quotas; and

(E) establish a central lien registry system for the identifica-
tion, perfection, and determination of lien priorities, and non-
Jjudicial foreclosure of encumbrances, on individual quotas.

* * * * * * *

SEC. 307. PROHIBITED ACTS.
It is unlawful—

* * *k & * * *k
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(4) for any fishing vessel other than a vessel of the United
States to operate, and for the owner or operator of a fishing
vessel other than a vessel of the United States to operate such
vessel, in the exclusive economic zone or within the boundaries
of any State or special areas, if—

% * * * % * *

unless such vessel is authorized to engage in fishing in the
area in which the vessel is operating; [and]

(5) for any vessel of the United States, and for the owner or
operator of any vessel of the United States, to engage in fish-
ing in the waters of a foreign nation in a manner that violates
an international fishery agreement between that nation and
the United States that has been subject to Congressional over-
sight in the manner described in section 203, or any regula-
tions issued to implement such an agreement; except that the
binding provisions of such agreement and implementing regu-
lations shall have been published in the Federal Register prior
to such violation[.]; and

(6) to sell or purchase any fish caught in recreational fishing.

* * & * * * *

SEC. 312. TRANSITION TO SUSTAINABLE FISHERIES.

(a) ko ok ok

(b) F1sHING CAPACITY REDUCTION PROGRAM.—(1) The Secretaryl,
at the request of the appropriate Council for fisheries under the au-
thority of such Council, or the Governor of a State for fisheries
under State authority,] may conduct a fishing capacity reduction
program (referred to in this section as the “program”) in a fishery
that is managed under a limited access system authorized by section
303(b)(6), if the Secretary determines that the program—

% % *k £ % % *k

[(2) The objective of the program shall be to obtain the max-
imum sustained reduction in fishing capacity at the least cost and
in a minimum period of time. To achieve that objective, the Sec-
retary is authorized to pay—

[(A) the owner of a fishing vessel, if such vessel is (i)
scrapped, or (ii) through the Secretary of the department in
which the Coast Guard is operating, subjected to title restric-
tions that permanently prohibit and effectively prevent its use
in fishing, and if the permit authorizing the participation of
the vessel in the fishery is surrendered for permanent revoca-
tion and the owner relinquishes any claim associated with the
vessel and permit that could qualify such owner for any
present or future limited access system permit in the fishery
for which the program is established; or

[(B) the holder of a permit authorizing participation in the
fishery, if such permit is surrendered for permanent revoca-
tion, and such holder relinquishes any claim associated with
the permit and vessel used to harvest fishery resources under
the permit that could qualify such holder for any present or fu-
ture limited access system permit in the fishery for which the
program was established.]
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(2)(A) The objective of the program shall be to obtain the max-
imum sustained reduction in fishing capacity at the least cost and
in a minimum period of time.

(B) To achieve that objective, the Secretary is authorized to pay
an amount to the owner of a fishing vessel, if—

(i) such vessel is scrapped, or through the Secretary of the de-
partment in which the Coast Guard is operating, subjected to
title restrictions that permanently prohibit and effectively pre-
vent its use in fishing;

(it) all permits authorizing the participation of the vessel in
any fishery under the jurisdiction of the United States are sur-
rendered for permanent revocation; and

(iit) the owner of the vessel and such permits relinquishes any
claim associated with the vessel and such permits that could
qualify such owner for any present or future limited access sys-
tem permit in the fishery for which the program is established.

* % * * * % *

(4) The Council, or the Governor of a State, having authority over
a fishery may request the Secretary to conduct a fishing capacity re-
duction program in the fishery under this subsection.

[(4)] (5) The Secretary shall consult, as appropriate, with Coun-
cils, Federal agencies, State and regional authorities, affected fish-
ing communities, participants in the fishery, conservation organiza-
tions, and other interested parties throughout the development and
implementation of any program under this section.

(6) The Secretary may not make a payment under paragraph (2)
with respect to a vessel that will not be scrapped, unless the Sec-
retary certifies that the vessel will not be used for any fishing, in-
cluding fishing in the waters of a foreign nation and fishing on the
high seas.

* * *k & * * *k

TITLE IV—FISHERY MONITORING AND
RESEARCH

* k & & * k &

SEC. 402. INFORMATION COLLECTION.
(a) * *

* * & * * * &

(f) COLLECTION OF RECREATIONAL CATCH DATA.—(1) The Sec-
retary shall develop and implement a program for the sharing of
recreational catch data for all federally managed fisheries through
the use of information gathered from State-licensed recreational
fishermen.

(2) The Secretary shall conduct the program in consultation with
the principle State officials having marine fishery management re-
sponsibility and expertise.

(3) The Secretary shall report to the Congress within three years
after the effective date of this subsection, on—

(A) the progress made in developing such a program; and
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(B) whether the program has resulted in significantly better
data collection for the recreational fishing sector.

* * & * * * &

SEC. 404. FISHERIES RESEARCH.

(a) IN GENERAL.—The Secretary shall initiate and maintain, in
cooperation with the Councils, a comprehensive program of fishery
research to carry out and further the purposes, policy, and provi-
sions of this Act. Such program shall be designed to acquire knowl-
edge and information, including statistics, on fishery conservation
and management and on the economics and social characteristics
of the fisheries. The program shall acquire such knowledge and
data using both fishery-dependent and fishery-independent data
sources.

* * * * % * *
(c) AREAS OF RESEARCH.—Areas of research are as follows:
ES * ES ES ES * ES

(5) The interaction of species in the marine environment, and
the development of ecosystem-based approaches to fishery con-
servation and management that will lead to better stewardship
and sustainability of coastal fishery resources.

& * & * & * &

(e) PRIORITY FOR RESEARCH REGARDING OVERFISHED FISH-
ERIES.—In carrying out or funding fisheries research under this and
other laws regarding essential fish habitat, the Secretary shall give
priority to research to identify such habitat for fisheries that are
overfished or approaching an overfished condition.

(f) BLACK SEA BASS COOPERATIVE RESEARCH PROGRAM.—The
Secretary, through the New England Fisheries Science Center, shall
develop and implement a cooperative stock assessment program,
using vessels from the commercial black sea bass fishing industry
if appropriate and available. This cooperative program shall in-
clude research on the range of the stock, a determination as to
whether there is more than one stock, and a black sea bass genetic
study to determine whether there is more than one stock of such spe-
cies requiring different management regimes.

SEC. 408. GEAR DEVELOPMENT.

(a) IDENTIFICATION OF FISHERIES WITH SIGNIFICANT BYCATCH
AND SEABIRD INTERACTION PROBLEMS.—(1) The Secretary, in con-
Junction with the Councils, shall identify and publish in the Federal
Register a list of fisheries with significant bycatch problems or
seabird interaction problems, as determined under criteria devel-
oped by the Secretary.

(2) The list shall contain, for each fishery identified, information
on—

(A) the number of participants in the fishery;

(B) the types of gears used in the fishery;

(C) the bycatch species and species of seabirds that interact
with fishing gear;

(D) the amount of bycatch, and the percentage of total catch
that is bycatch; and
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(E) any other relevant information.

(3) The Secretary shall solicit comments on each list published
under this subsection.

(b) IDENTIFICATION OF FISHERIES WITH MoST URGENT PROB-
LEMS.—The Secretary shall—

(1) identify those fisheries included in a list under paragraph
(1) that have the most urgent bycatch problems or seabird inter-
action problems, based on comments received regarding the list;
and

(2) work in conjunction with the Councils and fishing indus-
try participants to develop new fishing gear, or modifications to
existing fishing gear, that will help minimize bycatch and
seabird interactions to the extent practicable.

(¢) GRANT AUTHORITY.—The Secretary shall, subject to the avail-
ability of appropriations, make grants for the development of fishing
gear and modifications to existing fishing gear that will help—

(1) minimize bycatch and seabird interactions; and

(2) minimize adverse fishing gear impacts on habitat areas of
particular concern.

(d) REPORT.—The Secretary shall report to the Congress annually
on—

(1) the amount expended to implement this section in the pre-
ceding year;

(2) developments in gear technology achieved under this sec-
tion;

(3) the reductions in bycatch associated with implementation
of this section; and

(4) any other relevant information.

(e) AUTHORIZATION OF APPROPRIATIONS.—To carry out this sec-
tion there is authorized to be appropriated to the Secretary
$10,000,000 for each of fiscal years 2003 through 2007.

SEC. 409. REGIONAL STOCK ASSESSMENTS.

(a) IN GENERAL.—The Secretary shall conduct periodic regional
assessments of stocks of fish.

(b) INDEPENDENT REVIEW.—The Secretary shall ensure that each
periodic assessment under this section is independently reviewed in
a manner that—

(1) will not delay the process of providing to Regional Fishery
Management Councils current assessments for use in managing
fisheries; and

(2) is as transparent as possible, so that the regulated com-
munity can provide input during the review process.



DISSENTING VIEWS

We oppose this bill not because, as its supporters claim, it would
move fisheries conservation forward. Instead, we are opposed to
H.R. 4749 because it actually moves conservation a step backward
and undermines some of the historic changes to the law that were
made in 1996.

The Magnuson-Stevens Fishery Conservation and Management
Act (Act) was first signed into law in 1976, with the initial goal of
eliminating foreign fishing in U.S. waters. Over the past two dec-
ades the law has been amended several times with the goal of en-
suring that the domestic fishing industry harvest our fishery re-
sources in a sustainable manner. Still, it was not until the adoption
of the Sustainable Fisheries Act in 1996, that the law mandated,
for the first time, that fisheries managers prevent overfishing, pro-
tect essential fish habitat, and reduce bycatch. Unfortunately, H.R.
4749 weakens those important achievements in several ways.

First, it makes the protection of Essential Fish Habitat (EFH)
discretionary. Under current law, Councils are required for all fish-
eries to “minimize, to the extent practicable, adverse effects caused
by fishing * * * a essential fish habitat.” Few, if any Councils,
have taken significant steps to implement this requirement.

Citing the threat of lawsuits result from this inaction as an ex-
cuse, the supporters of the bill believe that the solution to this in-
action is to simply eliminate the requirement. Claiming to merely
“focus” the efforts to protect habitat, the bill would limit the re-
quirement for Councils to minimize the adverse effects of fishing on
habitat to only those fisheries where very specific, scientific data is
available or for “habitat areas of particular concern” (HAPCs). Un-
fortunately, because there are few fisheries for which the required
scientific data is available, the practical effect of this change will
be to eliminate the requirement to protect habitat. Furthermore,
few HAPCs have been identified and the bill removes the incentive
to identify more, as it would then require Council action to protect
them from damaging fishing. Simply put, under H.R. 4749, if Coun-
cils don’t identify HAPCs, they don’t have to protect them.

Second, the bill redefines stocks that are “overfished” in such a
way that will likely result in fewer declining stocks receiving the
protections now required under the law. Currently, the terms
“overfishing” and “overfished” are defined as “a rate or level of fish-
ing mortality that jeopardizes the capacity of a fishery to produce
the maximum sustainable yield on a continuing basis.” NMFS has
argued that these two terms should be defined separately as one
represents an action, and one represents the status of the stock.
While this makes sense, the solution in H.R. 4749 does not, defin-
ing an overfished stock as one where “the stock is of a size that
is below the natural range of fluctuation associated with the pro-
duction of maximum sustainable yield.” Because the natural range
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of fluctuation for many fisheries is not known, many more fisheries
will be classified as “unknown,” and Councils thus not required to
protect them even in cases where fisheries have markedly declined.
Further, for fisheries which are identified as overfished, manage-
ment decisions will likely result in more litigation not less, when
those who do not want the restrictions that accompany such a des-
ignation claim that stock declines are merely the result of natural
fluctuation and not overfishing.

Third, while the bill provides grants to develop new fishing gears
to reduce bycatch, it also allows an indefinite delay in the imple-
mentation of the requirement to establish bycatch reporting sys-
tems. Councils are currently required to “establish a standardized
reporting methodology to assess the amount and type of bycatch oc-
curring in a fishery, and include conservation and management
measures that to the extent practicable * * * minimize bycatch;
and minimize the mortality of bycatch that cannot be avoided.” De-
spite this requirement, after six years Councils have been unable
to taken meaningful steps to reduce bycatch, claiming they lack the
information necessary to do so, and virtually none have established
the required reporting systems that were intended to provide that
very information.

Again, using the threat of lawsuits that could occur due to inac-
tion by the Councils, the bill proposes to turn the responsibility for
developing reporting systems over to the Secretary, with a require-
ment to report on that status of developing such a system after one
year. No deadline is given for actually completing the development
of the reporting system, nor is there a requirement for it to be im-
plemented. This weakening of current law is not offset by the re-
quirements for research and new gear development.

In addition to undermining these three fundamental provisions
of the 1996 law, the bill has several other troubling provisions that
represent bad policy or delay needed conservation measures. For
instance, under the guise of ensuring better science is used in man-
agement decisions, the bill required that “independent review” of
stock assessments allow input from the regulated community—the
fishing industry. Not only does the industry lack the expertise
needed to participate in scientific reviews, allowing them to provide
input is contradictory to the stated goal of reviews that are truly
independent. The fishing industry is already in the unique position
of being the only industry that harvests a public resource that gets
to write its own management plans. To allow them to provide input
into the review of scientific stock assessments that are used to de-
velop those management plans is inappropriate and illogical.

Also, while the bill requires the Secretary to submit a report,
within one year, recommending options for a national observer pro-
gram, it does not require any action to be taken in response to this
report. As a result, the implementation of a program that would
put observers on fishing vessels to collect accurate and timely data
that could greatly improve fisheries management, could be delayed
until the next reauthorization of the law.

Finally, while the bill establishes criteria for Individual Fishing
Quotas, which remain the topic of much debate within the fishing
industry, it does not ensure the adequate recovery of a resource
rent or a substantial conservation benefit for the exclusive alloca-
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tion of a public resource. It also authorizes the establishment of a
highly controversial processor share quota system for all fisheries
managed by the North Pacific Fishery Management Council.

In conclusion, H.R. 4749 weakens many of the historic conserva-
tion measures that the Sustainable Fisheries Act added to the
Magnuson Stevens Act in 1996. The purpose of 1996 amendments
were to strengthen the law and ensure that the decline of many
fisheries around he country would not continue. While it has not
been easy, it is clear the law is having the intended affect. This
year, the National Marine Fisheries Service reported that the num-
ber of stocks determined to be overfished has declined slightly for
the first time since 1997. Still, there are more than 80 stocks that
have been identified as overfished. While the Sustainable Fisheries
Act has begun to restore our fisheries, now is not the time to roll
back the law and undermine the achievements we have made.

Nick RAHALL.

GEORGE MILLER.
ANIBAL ACEVEDO-VILA.
DALE E. KILDEE.
MARK UDALL.



DISSENTING VIEWS OF THE HONORABLE WALTER B.
JONES

I want to applaud Mr. Hansen and Mr. Gilchrest for creating leg-
islation that on balance is better than current law. It is with a
great deal of reservation and concern that I have had to cast my
vote in opposition to this legislation and it is my sincere hope that
something can be worked out before the legislation comes to the
Floor that will address my concerns.

I want to thank Mr. Gilchrest and his staff for working with me
in securing language in the bill requiring independent peer reviews
of all stock assessments. In addition, the Committee included lan-
guage asking the National Academy of Sciences to establish stand-
ards for determining “best available science.” This provision is nec-
essary because recreational and commercial fishermen in North
Carolina and elsewhere are in serious financial distress. Closures
based on flawed, substandard, limited or inaccurate data are put-
ting innocent American taxpayers out of work and prohibiting ac-
cess to a public resource. This language clearly defines what “best
scientific information available” means to Magnuson-Stevens. Con-
gress needs to ensure that fisheries data is timely, consistent, inde-
pendently reviewed, and empirical. This language I think accom-
plishes that. As everyone already knows, there is no definition of
best scientific information available in the Act. In addition, this
provision will allow the councils to incorporate scientific review
committees to conduct peer reviews of all stock assessments. I be-
lieve these two requirements will go a long way in promoting con-
fidence in our nation’s fisheries policy and will bring a halt to man-
aging our fisheries through litigation.

The Committee also included innovative language establishing a
system for Individual Fishing Quotas. The double referendum pro-
posed by Chairman Gilchrest will ensure fishermen have a voice
throughout the process and provide for the fairest allocation of the
resource. Also, the bill contains language requiring the National
Marine Fisheries Service to include the cumulative impacts on
stakeholders when making management decisions. Lastly, I was
pleased to see the Committee included language authorizing appro-
priations for new gear research and development.

While these changes move current law in a favorable direction,
I have some grave concerns over Section 28 of the legislation. In
my opinion, Section 28 will do nothing to stop the over-capitaliza-
tion of white marlin, and in fact, will lead to an increased depletion
of the resource.

As the National Marine Fisheries Service debated listing white
marlin under the authority of the Endangered Species Act, the
Committee took steps to impact the issue by supporting an amend-
ment to close the Mid-Atlantic Bight to commercial longline ves-
sels. While this amendment was the least onerous of the those pro-
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posed by a Member of the Committee, it did nothing to impact the
listing decision, nor will it save a single white marlin. In fact, while
causing a further depletion in white marlin stocks, Section 28 will
immediately put thousands of Americans out of work. 99 percent
of white marlin mortality is caused by foreign vessels with little or
no conservation ethic. Rather than targeting US fishermen, Con-
gress should instead focus its efforts the actual source of the prob-
lem, foreign fishing fleets.

White marlin is regulated by an international treaty organiza-
tion, the International Commission for the Conservation of Atlantic
Tunas (ICCAT). The 40+ member nation organization has a “use it
or lose it” policy regarding quota allocation. ICCAT has already
taken steps to reduce white marlin harvest. The annual amount of
white marlin that can be landed in years 2001 and 2002 by pelagic
longline vessels can be no more than 33 percent of the 1999 land-
ing levels. In 1997, member nations were required to reduce white
marlin landings by 25 percent from 1996. Consequently, landings
declined by 40 percent of the 1996 levels.

The U.S. has forced conservation issues at ICCAT, especially for
billfish. To take actions against our own commercial and rec-
reational fleet will have no impact on white marlin stocks. In fact,
unilateral disarmament will undermine U.S. strength before
ICCAT. Complete unilateral withdrawal from a fishery will remove
us from the negotiating table and management will be left to the
worst offenders. Should Congress statutorily close areas within the
Exclusive Economic Zone, the U.S. will not meet its quota, not only
for white marlin but other stocks as well. This quota will then be
reallocated amongst the other member nations, all with conserva-
tion practices that fall short of the U.S. model.

The U.S. pelagic longline fleet is responsible for only 3 percent
of white marlin mortality. If one were serious about white marlin
conservation, one would examine the remaining 97 percent of white
marlin mortality. In an effort to foster international white marlin
conservation and avoid a listing under the Endangered Species Act,
I along with three of my colleagues have introduced House Concur-
rent Resolution 427. Under our proposal, countries that do not com-
ply with ICCAT management guidelines and therefore that are
threatening the continued viability of United States commercial
and recreational fisheries would face the imposition of trade sanc-
tions by our nation.

Fewer than 100 vessels remain active in the U.S. pelagic longline
fleet today. More than 20 of those vessels are based in my Congres-
sional District. In fact, more than half of the Atlantic pelagic
longline fleet packs their stores in Eastern North Carolina. A stat-
utory closure of the Mid-Atlantic Bight will have horrific con-
sequences to my constituents. According to the North Carolina
Fisheries Association, more than 300 jobs in my Congressional dis-
trict will be immediately lost. These vessels account for $6 million
to $8 million a year, which translates into a total of $40 to $60 mil-
lion per year in total economic impact to the rural coastal commu-
nities of North Carolina.

Congress should not be in the business of gear restrictions or
fishery closures. Section 28 circumvents an established process of
allowing the eight individual Fishery Management Councils make
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the appropriate management decisions. The Councils, not the Con-
gress, are the recognized experts on the nation’s fisheries.

Lastly, on September 3, 2002, the National Marine Fisheries
Service ruled that white marlin is not a candidate for listing under
the Endangered Species Act. The ESA defines an endangered spe-
cies “as any species which is in danger of extinction throughout all
or a significant portion of its range.” A “threatened species” is de-
fined as “any species which is likely to become endangered within
the foreseeable future throughout all or a significant portion of its
range.” Based on the review, the agency determined that white
marlin is not currently at a level that warrants listing under the
ESA. The National Marine Fisheries Service went on to say, “The
U.S. fishery accounts for approximately five percent of the total
mortality of white marlin, which is mostly caught as bycatch in
international longline fisheries. The International Commission for
the Conservation of Atlantic Tunas (ICCAT) is responsible for the
international management of white marlin. By consensus of partici-
pating nations, ICCAT adopts binding recommendations to manage
for maximum sustainable catch of fish stocks. The U.S. participates
in ICCAT-supported stock assessments of white marlin based on
data from ICCAT member fishing nations. ICCAT implemented
binding measures in 2000 to reduce mortality of white marlin, but
these measures have not been in place long enough to fully evalu-
ate their effectiveness. Current U.S. measures include time/area
closures, gear and bait restrictions, and a ban on possession of At-
lantic white marlins on board commercial vessels.”

Clearly, white marlin stocks will be based on international ef-
forts, not unilateral sanctions on U.S. fishermen. Section 28 of the
Magnuson-Stevens Act Amendments of 2002 is the wrong tool for
conservation. On the other hand, H. Con. Res. 247 will empower
the U.S. Commissioners when they go before ICCAT in the Fall of
2002 and ensure that white marlin and other highly migratory spe-
cies are at the forefront of international conservation efforts.

Included in my dissenting view are three items. One is a letter
from the North Carolina Fisheries Association, an organization
older than the National Marine Fisheries Service, explaining the
devastating impacts of Section 28. Second is a letter from the Blue
Water Fishermen’s Association that also explains the impacts of
the Mid-Atlantic Bight closure. Last is the text of a letter from
John Graves, a renowned scientist in the field of highly migratory
species such as white marlin.

I want to thank the Members of the Committee on Resources and
staff for their work on passing a comprehensive rewrite of the Mag-
nuson-Stevens Act and look forward to supporting the proposal
once a compromise is reached on Section 28.

WALTER B. JONES.
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North Carolina
Fisheries Association, Inc.,

P.O. Box 12303
New Bern, N.C. 28561

Website: Phone: (252) 633-2288 Email:
www.ncfish.org Fax: (252) 633-9616 ncfa@ncfish.org

July 11, 2002

Hon. Walter B. Jones, Jr.
422 Cannon House Office Bldg.
Washington, DC 20515

Dear Walter:

As per your request, here is the info regarding impacts to North Carolina’s coastal communities as a
result of the Saxton longline amendment which was made part of the Magnuson Stevens reauthorization
bill adopted by the House Resources Committee.

I will not plow old ground, as the impacts to the east coast longline fishery is outlined in a previous
letter dated July 8" by the Bluewater Fishermen’s Association based in New Jersey. However, it’s
crticial that T emphasize what this measure would do to our state if the bill becomes law as currently
written.

North Carolina has about 20 pelagic longline vessels that make a minimum of 75% of their sets in the
proposed closed areas as outlined by the Saxton provision. Those vessels account for 300 jobs, including
captain, crew, and shoreside support. The income paid directly to the vessels alone accounts for $6 to
$8 million a year, meaning a total of $40 to $60 million per year in total economic impact to the rural
coastal communities in our state.

It’s obvious that the impacts of this measure are astounding; however, it’s only part of the picture. As
vou know, the commercial fishing industry in our state is very diverse. We employ trawl gear, gillnets,
longlines, long haul gear, purse seines, haul seines, pound nets, crab pots, scallop gear, and hand
clammers. We have to be good at a lot of different things in order to survive, as the natural cycles
provided by the Almighty mean that fishermen must be able to be versatile. That’s not only necessary
economically, but offers a natural conservation element to the business. When you add governmental
mandates to the mix, diversity is even more crucial to survival.

«gelebraling 50 years of service ta North Carolina’s commercial fishi
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Hon. Walter B. Jones, Jr.
July 11, 2002
Page 2

One of our seafood packers in Dare County in particular will be devastated if the Saxton provision goes
into effect. It’s no exaggeration to state that this particular operation, which emphasizes packing seafood
caught with pelagic longline gear, will cease to exist. As horrible as that sounds, it still gets worse.

If that particular seafood packing house ceases, the practical effect is that the North Carolina Fisheries
Association goes too! We're talking about a group that has strived to look after commercial fishing
families for 50 years!

‘What I’ve written is from a very pragmatic viewpoint as to how the Saxton provision will decimate the
commercial fishing industry in North Carolina. It should also be obvious how seriously it will harm the
fisheries management “process” all over our great land. Mr. Don Young’s words yesterday were
absolutely on track when he spoke against the amendment offered by Mr. Hefley. Mr. Young said that
Congress should not micro manage fisheries because Congress doesn’t know enough about the issues.
Thankfully, the Resources Committee heeded his advice and did not accept Mr. Hefley’s amendment to
ban certain trawl gear. That valid argument also pertains to the Saxton longline provision.

By micro managing fisheries through Congressional mandate, the whole process is undermined, making
it much more difficult for the Councils to do their job, and it also makes the stakeholders that much
more leary of the process.

The bottom line on the Saxton longline provision, is that it provides little from a conservation
standpoint, it decimates North Carolina’s rural, coastal communities, and it makes a mockery of the
Council process by micro management.

In the interests of conservation, our rural communities in North Carolina, and faith in the fisheries
management process, the Saxton longline provision needs to be stricken from the current House version
of the Magnuson Stevens reauthorization bill, or the entire bill needs to be defeated.

As a member of the Seafood Coalition, we supported the Manager’s Amendment originally offered by
Chairman Gilchrest, and are truly appreciative of his efforts as well as yours and others to offer it to the
Committee. Needless to say, with the addition of the Saxton longline provision we withdrew our support
as long as it remained part of the bill.

We appreciate your help in this matter and pray that you will continue in your efforts to assure that the
Saxton longline provision is stricken.

Yours, truly,

[ St

erry EZS8chill
President
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BLUE WATER FISHERMEN'S
ASSOCIATION

P O Box 398

910 Bayview Ave.

Barnegat Light, NJ 08006
Phone: (603)361-9229 e-mail: bwfa@usa.net
Fax: (609)494-7210 website: www.bwfa.org

July 8, 2002

The Honorable Walter B. Jones, Jr.
1..S. House of Representatives

422 Cannon House Office Bldg.
Washington, DC 20515

Dear Congressman Jones:

Thank you for your request to Blue Water Fishermen’s Association to provide the
following important information that reveals the actual impacts of the Saxton Amendment
recently adopted by the Committee. Blue Water Fishermen’s Association represents the majority
of the US longline fishing industry including those vessels directly affected by the Saxton
Amendment.

A fundamental objective of United States tishery conservation and management policy
and law is to maximize conservation benefits while minimizing adverse economic impacts on
fishermen and fishery-dependent communities. The Saxton Amendment will have precisely the
opposite result.

The Saxton A d t will minimize if not reverse the conservation of Atlantic white
marlin.

o At best, the Saxton Amendment will have no meaningful or measurable impact on
Atlantic white marlin conservation. For this reason, NMFS has concluded that the
Saxton Amendment time-area closures will have no effect on the decision on whether to
list Atlantic white marlin under the Endangered Species Act. The average annual
longline bycatch mortality of Atlantic white marlin in the Saxton Amendment time-arca
closures is less than one-half of one percent of the total of such mortality reported to
ICCAT. More than 99.5 percent of longline fishing white marlin mortality occurs outside
of the Saxton Amendment time-area closures. This conclusion is based on the
comprehensive aialysis of NMFS data.

o At worst, the Saxton Amendment will result in an increase in Atlantic white marlin
mortality. On average, a white marlin is killed in the Mid-Atlantic pelagic longline
fishery once every sixteen days of fishing. The Saxton Amendment will force a shift of
US longline fishing effort from this area where the rate of Atlantic whiie marlin and blue
marlin bycatch (as measured by the catch per unit of effort) is one of the lowest in US
waters, to areas where the rate of Atiantic white marlin and blue marlin bycatch is higher.
As a result, it is likely that the Saxton Amendment will cause morc white marlin to be
killed. This conclusion is based on the comprehensive analysis of NMFS data.
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e These closures are not based on scientific information nor designed to prevent the
catches/mortality of Atlantic white marlin, but rather to enable the catches/mortality of
Atlantic white marlin by wealthy sportfishermen. NMFS’s data show that the Mid-
Atlantic Bight is not the area within the EEZ with the greatest discards of white marlin by
pelagic longline fishermen. The faulty perception that U.S. pelagic longline fishermen in
the Mid-Atlantic Bight are causing reduced catches of Atlantic white marlin by
sportfishermen in the Mid-Atlantic Bight is unfounded and easily disproved by the high
catches of recent tournaments in the area.

e The destruction of the US pelagic longline fishery will also have a substantial negative
bycatch and directed species conservation consequence in itself. The loss of the US
Atlantic pelagic longline fishery will simply cause ICCAT to reallocate the unused US
quotas of swordfish and tunas to large fishing nations such as Spain and Japan or smaller

- newcomers such as Brazil or Namibia. -With perliaps tlie exception of the small Canadian
pelagic longline fleet, virtually every other major Atlantic pelagic longline fishing nation
has a conservation, bycatch and compliance record that is disgraceful-—especially in
comparison to the US industry’s record. More quota for nations like Spain and Namibia
means more pelagic longline fishing effort by Spain and Namibia. More fishing effort by
those nations means much greater bycatch mortality of small swordfish and bilifish and
substantially reduced conservation for swordfish and tuna.

The Saxton A d t will imp bstantial negative social and economic impacts on

longline fishermen and fishery-dependent communities in New York, New Jersey,
Maryland and North Carolina.

The impacts of the proposed closures are very significant. They cannot be dismissed
with the simplistic conclusion that fishermen can just go fish in the “open” areas. No fisherman
can go just anywhere in the ocean, put their fishing gear in the water and catch fish. It’s a little
more complicated than that. The oceanographic currents and features, combined with submarine
topography, determine where fishing is likely to be successful. In the Mid-Atlantic Bight area,
productive fishing usually oceurs along the edge of the continental shelf, in the canyons situated
80-100 miles east of the coast. When the Gulf Stream fingers and eddies cross the Mid-Atlantic
Bight canyon areas, the concentrations of swordfish, tunas and sharks enable our fishermen’s
hook-based gear to catch enough to sustain their livelihoods.

These are precisely the areas proposed for closure by the Saxton Amendment, but it is
impossible to predict in which of the two closed areas such oceanographic features and
productive fishing will occur at any given time during these summer months. The availability of
highly migratory species and profitable edges of water, thus the dependent fisheries, are quite
cyclic. Single year “snapshots” are deceiving and promote an inaccurate long-term perspective
These are the fallacies of the “rolling closure™ concept.

For example, during high production cycles for swordfish, tunas and sharks, the pelagic
longline fishery contributes as high as 50 to 60% of the total business to area docks, fish dealers
and related supply/service businesses. During a low productivity cycle, this may be only 20 to
30% of the total area fisheries economics. However, as Ms. Jean Podinsky, accountant for
Lighthouse Marina (one of two commercial landing facilities) and past President of the local
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Taxpayers Association, reminded everyone in 2000, “Even though both the commercial and
recreational revenues are critical to the overall economics of these businesses and this town, it is
the year-round nature of the commercial fishery that provides the revenues and employment
opportunities that sustain the year-round economy of Barnegat Light. The commercial docks
also provide a majority of the tax-base for the entire borough. The important summer season
recreational and commercial revenues are not enough for this town.” It is the year-round
revenues from the commercial fishery which provide the year-round jobs that support the overall
economy of Barnegat Light and similar coastal commercial fishing communities. This year-
round characteristic is unique among most seaside resorts that typically only sustain a seasonal
economy.

e The Saxton Amendment time-area closures, and the Mid-Atlantic Bight area generally,

represent some of the most productive longline fishing grounds. for tuna, swordfish and

" other targeted species in the Atlantic ocean. In fact, US longline fishermen achieve the

highest rate of target species catch (as measured by catch per unit effort) in this area as

compared to any other area in Atlantic US waters, Closing these areas will maximize the

economic impact on US longline fishermen. This conclusion is based on the
comprehensive analysis of NMFS data.

e The Saxton Amendment time-area closures encompass nearly all of the productive
fishing areas in the Mid-Atlantic Bight. US longline fishermen catch an average of 6-9
million pounds of tuna, swordfish and other target species each year in the Mid-Atlantic
Bight for which they are paid $15-27 million.

o For every Atlantic white marlin incidentally killed by longline fishing in the Mid-Atlantic
Bight (Saxton Amendment time-area closures), US longline fishermen catch an average
of about 18,274 pounds of tuna, swordfish and other high-quality fish for US consumers
for which they are paid $ 65,714.  This conclusion is based on the comprehensive
analysis of NMFS data.

The following are rough estimates of the initial ex-vessel transactions but does not include
the ripple along the seafood chain/suppliers/docks/services etc.

North Carolina:

There are approximately 20 active pelagic longline vessels operating out of North Carolina.
They range in size from smaller weekly-trip vessels to medium 2-3 week trip vessels. These
fishermen make at least 75% of their sets in the proposed closed areas.

Each of these 20 vessels carry a crew of 3-5 crew for total employment of 60-100 onboard.
Adding to that is the factor of 10 that NMFS uses for estimating shoreside support employment
for each vessel. Therefore, the total employment directly associated with North Carolina
longline fishery is approximately 260-300 jobs directly impacted in North Carolina area.

Furthermore, each of these 20 vessels generates an average of $300,000.00 - $400,000.00 in
annual gross income. Thus, the total annual gross income generated by these vessels is $6-8
million.
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There are 23-26 active pelagic longline vessels operating out of New Jersey. They are of slightly
larger average size than the North Carolina vessels. Most are 2-3 week trip vessels. These
fishermen make at least 75% of their fishing sets in the proposed closed areas.

Each of these 25 vessels catry a crew of 4-5 crew for total onboard employment of 100-125.
Adding 1o that is the factor of 10 that NMFS uses for estimating shoreside support employment
for each vessel. Therefore, the total employment directly associated with New Jersey longline
fishery is approximately 350-375 jobs directly impacted in New Jersey area.

Furthermore, cach of these 25 vessels generates an average of $350,000.00 - $450,000.00 in
annual gross income. Thus. the total annual gross income generated by these vessels is $8.7 to
$11.3 million.

The following table demonstrates the universe of potentially-impacted permit holders as
provided by NMFS as of April 2002,

State Total Swordfish | Swordfish Pelagic longline
or Shark permit { Directed Permit | gcar as primary
holders holders type

New York 30 16 12

New Jersey 64 32 21*

Delaware 2 2 1

Maryland 11 8 8

Virginia 7 1 1**

North Carolina | 24 8 B

| TOTAL 138 67 [51

*Four vessels are fishing either in the Pacific or South Atlantic Oceans, not in the Mid-Atlantic Bight
#* One vessel is damaged and not fishing; this vessel primarily fished along the east coast of Florida
before the closures in 2001.

Additional points te consider:

o By closing areas, the Saxton Amendment will force 100% of the cffort into the remaining
open areas. This will undoubtedly result in unwanted and unforeseen circumstances.
Sportfishermen will be just as displeased when they encounter more than double the
number of pelagic longline fishermen fishing within view during the time when “their”
area is open. In addition, during the August 15-August 31 period when both areas are
closed, all pelagic longline fishermen in this area will have no choice but to fish off North
Carolina or castern Long Island, NY.

o If Mid-Atlantic pelagic longline fishermen cannot usc their preferred fishing gear, they
may choose to “sit” in the productive canyons and use “chunking”, “greenstick” and/or
“handlinc/handgear” fishing methods to fish for swordfish and tunas. They wiil likely
need to stay out on the fishing grounds even longer than they do now. These other types
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of “hook and line” fishing are likely to catch more white marlin than pelagic longline
fishing.

The pelagic longline fishermen in the Mid-Atlantic Bight are already suffering under a
so-called “Blucfin tuna closure” that closes a large area south of Long Island for the
entire month of June. If the proposed closures go into effect, the most productive area of
fishing in the northwestern Mid-Atlantic Bight will be open for only two weeks and then
closed again until September. The cumulative impact of such closures, cspecially back-
to-back closures is enormous, cspecially considering the short timeframe when highly
migratory species are available in this area.

The small but important northern large coastal shark fishery will be decimated, as its
quota opens on July 1 each year and generally only lasts for 3-8 weeks until closed,
depending on cffort and catches.

The pelagic longline fishermen and their associated businesses in the Mid-Atlantic Bight
depend on the fairer weather during the summer and early autumn months to provide the
income needed to sustain them through the poor weather months from December to May.
The months of June through October represent 75% of the fishing done by pelagic
longline fishermen in the Mid-Atlantic Bight, with more than 51% occurring in the
months of July through September. A closure at this time will push these fishermen and
their dependants, both families and related service/suppliers, over the edge.

In conclusion, the Saxton Amendment will force US longline fishermen to kill more

Atlantic white marlin while suffering substantial adverse economic impacts to the industry and to
the fishery-dependent communities of the Mid-Atlantic Bight region.

We hope that this helps to explain why this legislation and other efforts to close areas in

the Mid-Atlantic Bight or otherwise progressively dismantle the US pelagic longline fishery is a
bad idea. It’s bad for tuna and swordfish conservation, it’s bad for marlin and sailfish
conservation, and it’s bad for US fishermen and the American communities in which they live.

Thank you for the opportunity to explain the potential damage and consequences of the

proposed closures in the Mid-Atiantic Bight. We appreciate all your assistance in trying to
prevent its adoption.

Singerely, ) ,
Ul £
Nelson R. Beideman

Executive Director
Blue Water Fishermen’s Association

w
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24 June 2002
The Honorable Jim Saxton
339 Cannon House Office Building
Washington, D.C. 20515

Dear Congressman Saxton:

Thank you for sending me three potential substitute amendments to H.R. 4749. 1have
reviewed the amendments and would like to take this opportunity to discuss the potential
impacts of the proposed substitute amendments on the conservation of overexploited
highly migratory species, and the potential impact on the relative influence of the United
States at the International Commission for the Conservation of Atlantic Tunas (ICCAT).
The following are my thoughts and I would prefer that they not be widely circulated.

Several highly migratory species stocks that are currently listed as overfished occur in the
proposed closure areas. These include North Atlantic swordfish, North Atlantic albacore,
western Atlantic bluefin tuna, bigeye tuna, blue marlin and white marlin. Reductions in
fishing effort in the proposed areas would reduce fishing mortality on these species, and
the closures could possibly reduce interactions with some endangered species as well. It
is clear that the proposed time-area closures are designed to afford protection to white
marlin as they aggregate in the Mid-Atlantic bight prior to their annual offshore
migration to the Caribbean. The biomass of this species is currently estimated to be 12%
of that necessary for maximum sustainable yield (about 6% of the virgin stock size), and
the National Marine Fisheries Service is currently considering a petition to list white
marlin as an endangered species. ‘

It is important to note that the U.S. is responsible for a small fraction of the total fishing
mortality on most stocks of Atlantic highly migratory species. In the case of white
marlin, the U.S. commercial and recreation fisheries represent about 6% of the reported
mortality on the Atlantic-wide stock, and a cessation of U.S. fishing efforts would not
have a significant effect on the status of the stock. Nevertheless, any reduction in fishing
mortality will clearly help the species. :

The majority of U.S. fishing mortality on white marlin results from the pelagic longline
fishery, and some of this mortality occurs in the proposed closed areas. Due to recent
changes in geographic distribution of effort of the pelagic longline fleet resulting from
the implementation of closed areas in the Gulf of Mexico and along the U.S. south
Atlantic coast, it is difficult to estimate the reduction in mortality resulting from the
proposed time and area closures. Furthermore, one must consider where vessels
displaced from the proposed closed areas would relocate. As white marlin occur along
the U.S. Atlantic and Gulf coasts, they are likely to be taken wherever pelagic longline
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gear is set. However, it is safe to assume that the proposed closed areas would reduce the
probability of "disaster sets”, where many white marlin could be taken on a single setat s
time when the species is aggregating prior to its annual southern migration,

While the total reduction of mortality on white marlin resulting from the proposed closed
areas may not be great, any reduction will be important to slow or reverse the decline of
this seriously overfished species. Proactive measures at this time may help to prevent a
listing of the species as endangered. It is important to realize that listing white marlin as
an endangered species would have a huge negative impact on all U.S. Atlantic
commercial and recreational pelagic fisheries, without doing much at all for the status of
the stock.

1t has been argued that the U.S. might lose quota at ICCAT as a result of continued
domestic effort reductions. I doubt that is a serious problem in the near future. Currently
the U.S. has quotas for North Atlantic swordfish, western Atlantic bluefin tuna, and
North Atlantic albacore, and we are to restrict our landings of blue and white marlin to
250 fish per year. Two of these quotas (swordfish and bluefin tuna) are part of long term
(10 and 20 years, respectively) rebuilding program. It is unlikely that quota allocations
for these species would be reconsidered until the goals of the rebuilding programs have
been reached. Furthermore, it is important to note that the U.S. has never had quota taken
away by ICCAT. We have voluntarily reduced takes to achieve sharing arrangements or
rebuilding programs, but ICCAT has not adopted a "use it or lose it" policy. It can be
argued that we have reduced our takes to help to rebuild stocks.

Will the U.S. lose effectiveness at ICCAT if we take fewer fish? Ido not think so. We
have an importtant role at the International Whaling Commission and we do nothave a
significant take of whales. The use of time-area closures is one means that ICCAT is
considering to reduce mortality on bycatch species. A successful domestic
implementation will help promote the management tool at ICCAT. However, it is my
opinion that if the U.S. were to completely terminate the Atlantic pelagic longline fleet,
we would seriously reduce our effectiveness at ICCAT as our commercial fishermen
interact extensively with those from other nations and work diligently to achieve U.S.
positions.

Of the three proposed substitute amendments, I prefer the rolling closures. Itis
enforceable and is best suited to the biology of white marlin in the Mid-Atlantic Bight.

Sincerely,

John Graves
Chair, Department of Fisheries Science
Chair, U.S. ICCAT Advisory Committee

O



